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ST. LOUIS, MARCH 2, 1888. 


CURRENT EVENTS. 





BARRISTERS AND SOLICITORS—SPECIALISTS. 
—A bill will be soon introduced into the En- 
glish parliament to abolish the differences 
and distinctions which have existed for cen- 
turies between barristers and solicitors, and 
to merge both classes into one body. The 
proposition has, of course, attracted much 
attention, and elicited from members of the 
profession much comment favorable and 
otherwise. Sir Edward Clark, solicitor-gen- 
eral of England, favors the innovation and 
expresses his views with much force and 
clearness in a speech delivered to the law 
students’ society at Birmingham. On the 
other hand the Solicitor’s Journal, speaking 
presumably for the great body of solicitors, 
deprecates the change, and in an article 
which may be fairly styled a plea in con- 
fession and avoidance, admits in some sort 
the propriety of the change, but protests 
against the disastrous consequences that 
might follow the innovation. 

The question is triangular. Its first and 
most important point is the interest of the 
public at large, and how far it will be affected 
by so radical a change in the practice of the 
legal profession; the second point is whether 
the prosperity of the barristers, as a class, 
will suffer any diminution; and the third is 
the same question as applicable to the great 
body of solicitors. Upon the first question 
there would seem at first blush to be no diffi- 
culty whatever. According to the law, and 
custom and etiquette far stronger than the 
law, each litigant in England must now em- 
ploy and pay two lawyers in each case, one 
to prepare the cause out of court, the other 
to conduct and argue it in court. If, under 
the new system, he employs only one lawyer 
and pays him as much as under the old 
system he would have paid both, he gains 
nothing by the change; on the contrary he 
loses, for two heads are proverbally better 
than one, and the barrister and solicitor be- 
ing each an expert in his own branch, is 
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more competent to discharge its duties than 
his collaborateur could possibly be. If, how- 
ever, one of the litigant’s two lawyers is ex- 
pected to do the work of both for the re- 
muneration of one, the question at once 
arises, upon what compulsion shall he do it? 
Is it proposed to regulate the honoraria of 
counsel by act of parliament’ We do not so 
understand the proposition, and we presume 
that in England, as elsewhere, clients pay no 
more for legal services than in their judg- 
ment such services are reasonably worth. 
We think, therefore, that, considered in the 
light of public interest, the question is not 
as one-sided as it would appear to us ac- 
customed to a diffierent system. The merger 
of the two branches of the profession might 
well be expected to produce a crop of blund- 
ers until the members of each had fully 
mastered the intricacies of the other. 

As to which of the two branches of the 
profession would lose or gain most, whether 
the solicitors would crowd out the barristers 
from the courts, or would find that their own 
choicest practice was carried off by them, we 
are not prepared to express an opinion; but 
we think the parliament of England may be 
well trusted to protect vested rights, and that 
the bill which shall finally pass that body will 
be so framed as to guard as far as possible 
all existing interests against injurious or © 
oppressive consequences. Although the sub- 
division of the legal profession in England 
ought not to be abrogated without due and 
careful consideration, it is nevertheless awk- 
ward, clumsy and inconvenient, and we can- 
not sufficiently congratulate ourselves that we 
have so long ago, and so thoroughly escaped 
from its trammels. Its only merit, as we 
have indicated, is the division of labor be- 
tween the two branches enforced by law and 
custom. It tends to make the solicitors 
better solicitors, and the barristers better 
advocates, but in this country and under our 
practice the like result is attained by the law 
of natural selection. Many legal firms are 
composed as distinctly of advocates and 
attorneys as if the former were prohibited 
from touching a pen and the latter from 
addressing the court. These divisions of 
labor are voluntary, and grow out of the 
natural aptitude, or particular acquirments 
of parties, and answer every good purpose 
effected by the English system. From this 
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voluntary principle of selection arises also 
the system of specialists. As we all know 
many lawyers of eminence devote themselves 
exclusively to some particular branch of the 
science and by years of assiduous study and 
practice, entitle themselves to the appella- 
tion, in the best sense, of experts. There 
are equity lawyers, real estate lawyers, pat- 
ent lawyers, etc. No statute or compulsory 
classification is necessary to make them such, 
they grow out of the exigencies of the pro- 
fession and respond fully to all its require- 
ments. 

We sincerely hope that our English friends 
will be able, without unnecessary discomfort, 
to rid themselves of the anomaly which they 
are now seeking to remove, and which has 
survived so many generations and so many 
reforms. ; 





NOTES OF RECENT DECISIONS. 





REsTITUTION—STOLEN Goops—Goops Os- 
TAINED UNDER FatseE PRETENSES—INNOCENT 
PurRCHASER—MaARKET Overt.—We are not 
in the habit in this department of the 
JOURNAL of commenting upon the decisions 
of English courts. We make an exception, 
however, in favor of a case! recently decided 
by the house of lords, concerning the resti- 
tution of goods obtained by false pretenses 
under certain recent English statutes. The 
circumstances of the case are sufliciently 
common place. Certain parties obtained the 
goods by false pretenses under the guise of a 
purchase, and afterwards sold them in market 
overt to an innocent purchaser. They were 
duly prosecuted and convicted of a statutory 
misdemeanor, and the action under consider- 
ation was brought by the owner against the 
purchaser under statutes which enact that 
the owner of, property from whom goods are 
thus obtained may, upon the conviction of 
the offender, be entitled to maintain an 
action for the restitution of the goods. The 
most noteworthy point in this case is the 
unanimity with which the ‘‘noble and learned 
lords,’’ who, after the English fashion, de- 
livered their opinions ceriatim, express the 
reluctants with which they arrived at their 
conclusion, and their condemnation of the 


1 Bently v. Vilmont, 52 Justice of the Peace (Eng.) 68. 





statute under which the action was brought 
as unjust, unfair, oppressive and against 
public policy. In this, as in many other 
cases, ‘‘the letter killeth,’’ and the judges 
were utterly unable to escape from the plain 
intendment of the law. They manifestively 
thought that its operation placed the inno- 
cent purchaser in market overt at a very 
great disadvantage, and imposed upon him 
the necessity of investigating the antecedents 
of any goods which he might desire to buy. 
To us it would seem a singular inconsistency 
with the public policy of a great commercial 
country like England, to impose such tram- 
mels upon the interchange of commodities, 
and we rather wonder that obtaining goods 
under false pretenses should be so prevalent 
an offense as to induce the enactment of 
such a statute. The court points out the 
distinction which, irrespective of these stat- 
utes, exists between the case of goods stolen 
and that of goods obtained by false pre- 
tenses. Inthe former case the goods are 
taken invito domino, and the thief acquires no 
sort of title voidable or otherwise ; in the case 
of goods obtained by false pretenses the per- 
son so obtaining them acquires an actual title, 
good against all the world except the real 
owner. And such title is even good against 
him until he shall have obtained restitution 
of his property by lawful means. It would 
appear in the first case that as the wrong- 
doer acquires by his crime no sort of title 
whatever nothing but a tortious possession, 
it is equitable that the innocent owner who 
has been despoiled of his property without 
fault on his part, might well be empowered 
to recover its possession from any one who 
may have it. In the other case, where the 
owner, by his stupidity or carelessness, or 
blind or misplaced confidence, has put it in the 
power of a depraved person to practice 
frauds upon others, might well be required 
to endure permanently the loss which he has 
suffered. These matters, however, are more 
properly for the consideration of legislative 
bodies, and present problems, the fair ad- 
justment of which often taxes their ingenuity. 
Courts and those who comment upon the laws 
must take them as they find them, and like 
the English judges in the case under consid- 
eration may protest, but must declare ‘‘ita 


y lex scripta est.’’ 
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RES GEST. 





What is, and what is not, admissible as a 
part of the res geste, in criminal cases, has 
been variously decided by the courts of the 
different States. There is, however, one 
general rule, which has been adhered to 
almost universally, and that is: that only is 
res geste which is a part of the actual trans- 
actions, or that which is said or done in so 
short a time after the transaction, that there 
could be no time for thought and for saying 
the particular thing, or doing the particular 
act, with reference to the probable effect 
upon future litigation. The real or apparent 
conflict in the adjudications upon the subject 
is the result, not of uny ambiguity in the rule 
itself, but of the difference in opinion between 
courts as to the length of time that may be 
permitted to intervene between the act com- 
plained of and the words or acts that may be 
admitted to qualify or explain the original 
transaction. Some courts adhere to a strict 
construction of the rule, and hold that the 
evidence must be confined to what was said 
and done by the parties during the controversy 
and before they separated, while others adopt 
amore liberal construction, and hold that, 
under certain circumstances, what was said 
or done by one of the parties, after the 
separation and in the absence of the other, 
may be admissible in evidence. 


The following is the rule and the reason 
for admitting the evidence, as laid down by 
the Supreme Court of Arkansas: Res geste 
are the surrounding facts of a transaction 
explanatory of an act, or showing a motive 
for acting. They may be submitted to the 
jury, provided they can be established by 
competent means, sanctioned by the law, and 
afford any fair presumption or inference as 
to the question in dispute. Circumstances 
and declarations contemporaneous with the 
main fact under consideration, or so nearly 
related to it as to illustrate its character and 
the state of mind, sentiments and disposition 
of the actors, are parts of the res geste, are 
regarded as verbal facts indicating a present 
purpose and intention, and, therefore, ad- 
mitted in proof as any other material facts. 
And they need not be strictly coincident as 
to time, if they are generated by an excited 
feeling, which extends without break or let- 
down from the moment of the event they 





illustrate, but they must stand in immediate 
casual relation to the act and become part, 
either of the action immediately preceding it, 
or of action which it immediately precedes.! 

The Supreme Court of Maine, say: Ifthe 
declaration is made by a party while doing 
an act, the nature, object or motive of which 
is the subject of inquiry, and serves to ex- 
plain it, then such declaration is admissible 
in evidence. And it is generally in this class 
of cases, where either the nature, object or 
motive of the act is material, that this rule 
receives its broadest application. The 
declaration becomes important as forming a 
part of the transaction itself, on the ground 
that what is said at the time affords a legiti- 
mate means of ascertaining the character of 
the act, and as a part of the circumstances to 
be given in evidence with the principal fact.? 

‘‘Self-serving declarations, therefore, are 
admissible as part of the transaction, and 
they are so whenever they are its incidental 
emanations; whenever, in other words, they 
were uttered instinctively, the transaction 
speaking through them, not they speaking 
about the transaction. If, on the other hand, 
instead of being the immediate reflex of the 
transaction, they are uttered after there has 
been time for concoction, they are inadmissi- 
ble. * * * Declarations, however, when 
received as part of the res geste, are admitted, 
not to prove their own truth, but to exhibit 
the attitude of the parties, and to show the 
transaction in all its aspects.’’® 

Perhaps the different constructions, placed 
by the courts upon this rule, can be best 
illustrated by reference to the adjudicated 
cases, and thus showing clearly what has been 
held to be admissible and what inadmissible. 

What Admissible.—The statements of a de- 
fendant, showing the use he intended to make 
of a pistol, made at the time and to the per- 
son of whom he borrowed it, also similar 
statements made when he exhipited it to 
another person.* 

Just before the deceased was killed he was 
taken by a party of men, in the night-time, 
out of his father’s house, but was permitted 
to return, under surveillance, and put on his 
boots, and being asked by his mother who the 
men were, he, with exhibitions of terror, told 

) Carr v. State, 43 Ark. 99. 

2 State v. Walker, 1 Atl. Rep. 357. 


32 Wharton’s Ev. § 1102. 
4 Wilson v. State, 33 Ark. 557. 
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her in a whisper who three of them were, two 
of the three being defendants on trial, and 
the third a party jointly indicted with them. 
This statement was held to be res geste, and 
admissible as original evidence.’ 

On a trial for murder, where the evidence 
on the question of provocation is conflicting, 
testimony, that on the evening of the day of 
the fight in which the accused killed the de- 
ceased, a bruise, seemingly freshly made, 
was seen on the head of the accused, is 
admissible as part of the res geste, although 
there is no proof that the bruise was received 
in the fight.® 

Where the deceased, two or three minutes 
after he was shot, and after he had been 
carried to a drugstore a few feet from where 
he was shot, stated, in the presence of some 
of the eye-witnesses of the shooting, that the 
defendant called to him to get down on his 
knees, and on his refusal to do so shot him, 
the statement was admitted as part of the res 
geste.’ 

Five or six minutes after the shooting, the 
deceased said: ‘‘Patsy Callaghan shot me,’’ 
and the court said: ‘‘The period of time at 
which it was made was so recent after the 
shooting as to justify its admission as a part 
of the res geste. No time had elapsed for the 
fabrication of a story.’’* 


In the forenoon of the day on which he was | 


killed, the deceased said to his son that Mr. 
Hunter (the defendant) had told him (de- 
ceased ) that some one had told him (Hunter) 
that Davis had a bank account and advised 
him to come over and see about it, and get 
the money and he would go witn him; that 
he intended to go with Mr. Hunter, and he 
and Hunter were going to Camden that night. 
In the afternoon of the same day deceased 
wrote to his wife as follows: ‘‘No. 710 San- 
some Street, Philadelphia. I will not be 
home much before nine o’clock. Am going 
over to Camden again with Mr. Hunter, on 
business connected with the Davis matter. 
John M. A.’’ Both the statement and the 
letter were held admissible on the trial.° 
Where a party starts out from his home 
with a loaded revolver in his pocket, and pro- 


5 Cox v. State, 8 Tex. App. 254. 

6 Scott v. State, 56 Miss. 287. 

7 Territory v. Davis, 10 Pac. Rep. 359. 

8 People v. Callaghan, 6 Pac. Rep. 54. 

* Hunter v. State, 1 Crim. Law Mag. 64. 





ceeds directly to a fatal encounter with an 
enemy, his statements to his wife on starting 
out may be admitted as part of the res geste, 
tending to show that he did not go out for the 
purpose of a hostile meeting, but for an in- 
nocent purpose.'” 


Upon an indictment for rape of a female 
child, evidence is admissible of the answers 
given by the girl two days after the alleged 
injury, to the questions of her mother, in- 
duced by the girl’s singular demeanor. Such 
statements are a part of the res geste, and 
their weight is for the jury." But not as 
evidence in chief.” 

A party was assaulted in the street, knocked 
down and robbed, he went to the house of a 
neighbor and telephoned for the police, then 
went with said neighbor to the places of the 
robbery, got his hat and cane, and went to 
his house. In a few minutes a policeman 
came, to whom he gave a description of the 
men who had robbed him. This description 
was held admissible as part of the res geste. 

The declaration of a conspirator, at the 
very time of the homicide, who was in close 
proximity to, but not within sight of the 
prisoner, upon hearing a pistol-shot, that the 
prisoner had killed some one, is admissible." 
On the trial of an indictment for murder, tes- 
timony showing the statements of the wife of 
the accused immediately after the death of 
the deceased was discovered, at the house 
where it occurred, and testimony of such 
statements necessary to explain statements of 
the accused, are properly admitted as part of 
the res geste.’ It was proved by the State 
that, immediately before the shooting, the de- 
fendant’s wife called to him to get his pistol, 
and when he did so, and returned to the 
place where his wife and the deceased were 
disputing, the wife several times ordered the 
defendant to shoot, which he at length did 
and thereby inflicted the fatal wound, and it 
was held that the declarations were verbal 


10 State v. Cross, 26 N. W. Rep. 62. 

Nl People v. Brown, 18 N. W. Rep. 172. See, also, 
State v. Kinney, 44 Conn. 153; Benstine v. State, 2 Lea 
(Tenn.), 169; Johnson v. State, 17 Ohio, 593; Laughlin 
v. State, 18 Jd. 99; McCombs v. State, 8 Ohio St. 648. 

12 Oleson v. State, 11 Neb. 276, citing Baccio v. Peo- 
ple, 41 N. Y. 265; Lacy v. State, 45 Ala. 80; Stephens v. 
State, 11 Ga. 225. 

13 State v. Horan, 20 N. W. Rep. 905. 

14 State v. Anderson, 92 N. C. 732. 

45 People v. Foley, 31 N. W. Rep. 94. 
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acts during the progress of the offense, and 
admissible as part of the res gest." 

The outcries of a person deceased, made 
during the perpetration of assault which re- 
sults in death, or upon the approach of the 
assailant, are competent evidence upon the 
trial of a party charged with the murder of 
such person, and may be considered by the 
jury with other circumstances and testimony 
upon the question of the identity of the ac- 
cused. And the outcries of another person, 
who was murdered by the same party a few 
minutes previously, during the perpetration 
of one and the same burglary, but on another 
part of the premises, are admissible under 
like circumstances for the same purposes upon 
such trial.” 

Fannie Lillian Madison was found dead in 
Richmond, Va., on the 14th day of March, 
1885. Her cousin, Thomas J. Cluverius, was 
indicted for her murder, and the prosecution 
on the trial was permitted to introduce in evi- 
dence a letter purporting to have been writ- 
ten by Miss Laura M. Curtis and exhibited 
by Miss Madison to her aunt, in Bath, on the 
10th day of March, 1885, as her reason for 
going to Richmond. The supreme court sus- 
tained the ruling of the court below, and held 
the letter admissible as part of the res geste ; 
and held further, that if Miss Madison had 
merely stated the contents of the letter to her 
aunt -(without reading and exhibiting it to 
her) as her reason for going, her statement 
would have been equally as admissible as 
part of the res geste.* In connection with 
the foregoing the cases referred to below may 
be profitably consulted.” 


16 Cook v. State, 3S. W. Rep. 749. 

17 State v. Wagner, 13 Am. Law Reg. (N. 8S.) 106. 

18 Cluverius v. Com., 8 Crim. Law Mag. 760, 774. 

19 Mitchum v. State, 11 Ga. 615; Monroe vy. State, 5 
Id. 85; State v. Powell, 2 Halst. (N. J.) 244; Hamilton 
v. State, 36 Ind. 280; State v. Garrand, 5 Oreg. 216; 
Little v. Com., 25 Gratt. 921; Com. v. McPike, 3 Cush. 
181; Com. v. Ratcliffe, 1380 Mass. 36; State v. MceCabill, 
30 N. W. Rep. 553; Jordan v. State, 1 South. Rep. 577; 
Puryear v. Com., 1S. E. Rep. 512; Powers v. State, 5 
8S. W. Rep. 153; People v. Knapp, 8 Crim. Law Mag. 
640; State v. Ramsey, 82 Mo. 133; Garrett v. State, 76 
Ala. 18; Hoffman v. State, 26 N. W. Rep. 110; Flynn v. 
State, 43 Ark. 289; Carr v. State, 48 Jd. 99; Thomas v. 
State, 67 Ga. 460; Kirby v. Com., 77 Va. 681; State v. 
Jones, 17 N. W. Rep. 911; People v. Majors, 65 Cal. 138; 
State v. Walker, 78 Mo. 380; Brunet v. State, 12 Tex. 
App. 521; Stagner v. State, 9 Tex. App. 440; Warren 
v. State, 9 Jd. 619; Means v. State, 10 Jd. 528; Reves v. 
State, 10 Jd. 1; Williams v. State, 10 Jd. 528; Tooney v. 
State, 8 Jd. 452; State v. Garett, 71 N. C. 85; Savage v. 
State, 18 Fla. 909; State v. Testerman, 68 Mo. 408; 





What Inadmissible.—The deceased and the 
accused had a fight in a saloon. On the trial 
the accused claimed to have acted in self-de- 
fense. After the accused left the saloon, 
some little time was spent in examining the 
wounds of the deceased and in persuading 
him to go to a physician. He was taken to a 
physician’s office a few doors distant and up 
stairs. After he had reached the office a 
person went in and talked with him; and the 
defendant offered in evidence the conversa- 
tion. It was as follows: Witness asked: 
‘‘How d» you do, Tom?’’ Deceased said: 
‘How do you do, Jake?’’ Witness then 
asked: ‘‘Are you hurt bad?’’ he said: ‘‘I 
am not;’’ Witness asked: ‘‘Do you feel 
bad?’’ and he answered; ‘‘No, only I would 
like to go down and lick him yet. They did 
me awrongthere. If they had let me alone I 
would have killed him.’’ Some one asked 
him what started the trouble, and he said: 
‘It didn’t make any difference about that at 
all, what started the trouble.’’ They then 
asked him if the accused hit him first, and he 
answered : ‘‘He didn’t. Iknocked him down 
first.’ These statements were held inadmis- 
sible, on behalf of the defendant, as part of 
the res geste.” This case is very similar in 
the facts and circumstances surrounding, and 
the time intervening between the statements 
of the injured party and the quarrel and fight, 
to State v. Horan, supra, and yet the con- 
clusions of the courts are in direct conflict. 
The declarations, made by a person twenty- 
five or thirty minutes after he had been shot, 
and after he had been carried from the place 
where the shooting occurred, and had been 
undressed and laid on his bed, that the pris- 
oner shot him, and detailing the circum- 
stances of the shooting are inadmissible.”! 

Testimony that the deceased was seen rid- 
ing rapidly down the road, and that soon 
thereafter a party of men, among whom were 
the defendants, rode at a rapid gait in the 
same direction, that a pistol shot was fired, 
and one of the party was heard to say: ‘‘Did 
you get him?’’ and another replied: ‘‘Not 


Braswell v. State, 3 Leg. Rep. (N. 5.) 283; Mack v. 
State, 4 N. W. Rep. 449; State v. Kelly, 11 Jd. 635; 
People v. Simpson, 12 Jd. 662; State v. Kernan, 4 Atl. 
Rep. 124; People v. Dowling, 84 N. Y. 478; Lander v. 
People, 104 Ill. 248; State v. Baldwin, 36 Kan. 1. 

20 Stephenson v. State, 11 N. E. Rep. 360; s. c., 59 
Am. Rep. 216. 

21 State v. Frazier, 1 Del. Cr. Rep. 176. 
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yet,’’ was held inadmissible, where it was 
shown that deceased met the same party, 
three-quarters of an hour later, a mile fur- 
ther down the road, and that he was killed in 
an altercation which then ensued with one or 
more of them.” 

Where the accused was arrested more than 
thirty miles from the place of the homicide, 
his statement made when informed that he 
-was charged with the murder, showing where 
he was going, and the object and purpose for 
which he was going, is not admissible.” 

It is not competent for the wife of the de- 
ceased to testify that in a conversation be- 
tween herself, deceased and a third person, 
shortly before the killing, the deceased, in 
referring to abusive language applied to him 
by defendant, said that he intended to give 
the defendant a chance to prove it in the 
courts... What the deceased said immedi- 
ately after the stabbing, but after all action 
on the part of the wrong-doer had ceased, 
and when the defendant was not present, is 
not admissible. It is merely the narrative of 
a past transaction, whether said one minute 
or an hour afterward.” 

The admissibility in evidence of the decla- 
rations of an injured party respecting his in- 
juries is regulated by the following rules: 
‘he character of the injury may be ex- 
plained by exclamations of pain and terror 
at the time the injury is received, and 
by declarations as to its cause. When the 
nature of the party’s sickness or hurt is in 
litigation, his instinctive declarations to his 
physician or other attendant during such 
sickness may be received. Immediate groans 
and gestures are in like manner competent. 
But declarations made after convalescence, 
or when there has been an opportunity to 
think over the matter in reference to future 
litigation, are inadmissible. Therefore, it 
was held, that statements of a pupil, two or 
three nights after chastisement, to his father, 
that he could not sleep because his hips were 
so sore it pained him to turn in bed, were 
made too long after the injury to be con- 
sidered part of the res geste.* 

Declarations of deceased, made half or 
three-quarters of an hour after an affray (in 

22 State v. Swain, 68 Mo. 605. 

% Pharr v. State, 9 Tex. App. 129. 

% People v. Carlton, 6 Pac. Coast Law Jour. 917. 


% People v. Ah Lee, 9 Pac. Coast Law Jour. 390. 
% Dowlen v. State, 14 Tex. App. 61. 





which deceased was fatally shot), and after 
the occurrence had wholly ceased, when all 
danger was over, the defendant under ar- 
rest, and when deceased had been for that 
length of time among his friends, to the 
effect that it was the first shot that struck 
him, just as he was going over the boards 
into the brewery, are inadmissible.” 


This court give the rule a strict construc- 


tion, and hold that *‘the declarations, to be- 
come part of the res geste, must accompany 
the acts which they are supposed to charac- 
terize, and so harmonize with them as to con- 
stitute one transaction.”’ 

Where there had been two difficulties be- 
tween the defendant and the deceased, and 
several hours elapsed between the first and 
the last, the declarations of a bystander at 
the time of the first difficulty are too remote 
from the homicide to be admissible as part 
of the res geste.” 

Where it was alleged that there was a con- 
spiracy between a certain person and the 
prisoner to take possession of a certain mine, 
in doing which the homicide took place, the 
declarations of such person, when starting to 
take possession of the mine, as to his mo- 
tives in so doing, are not competent evidence 
for the prisoner.” 

On a trial for murder, the State was per- 
mitted to prove by the mother of the de- 
ceased, over the objection of the defendant, 
that on the night before he was killed he told 
her he was going to Caddo Mills (the place 
where he was killed) ‘‘on the next day to 
make up a party at Grade Smith’s on Mon- 
day night,’’ and this was held to be error.™ 

In the case last cited, it had already ap- 
peared that when the accused and the de- 
ceased were about twenty feet apart, the ac- 
cused said to the deceased, ‘‘What about that 
difficulty on Saturday?’’ and the deceased 
answered, ‘‘I have done and said all I intend 
to do and say, and the matter is over so far 
as I am concerned ;’’ that the accused drew 
his pistol and the deceased said, ‘‘I am un- 
armed ; I did not come here for a difficulty ;’’ 


the accused said, ‘‘You were fixed Saturday, 


now I am fixed;’’ that another person at- 
tempted to interfere, but the accused made 
him stand aside, covered deceased with his 


27 People v. Dewey, 6 Pac. Rep. 103. 
% Garrett v. State, 76 Ala. 18. 

29 State v. Anderson, 92 N. C, 732. 

% Johnson v. State, 28. W. Rep. 609. 
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pistol, and asked, ‘‘What do you propose to 
do about it?’’ and deceased replied, ‘‘Don’t 
shoot; if you are bound to have a difficulty, 
give me a chance.’’ Deceased pushed his 
hat back with his left hand, and extended his 
right, having nothing in it. The accused im- 
mediately fired, and deceased ran into and 
through a drug store, followed by the ac- 
cused, who fired two more shots.. Each shot 
took effect and death resulted. Deceased 
was making no demonstrations when either 
of the shots were fired, and was totally desti- 
tute of weapons, except a closed pocket-knife 
of the ordinary size, which was found in his 
pocket after death. 

* The decision in this case is diametrically 
opposed to the decisions in the cases of Clu- 
verius v. Com., Hunter v. State, and Riggs v. 
State, herein before referred to, and the 
weight of authority is certainly against it. 

The deceased, after being cut by the de- 
fendant, ran about one hundred yards and 
then lay down. A witness testified that he 
reached deceased about five minutes after he 
received the wound, and the deceased then 
said tohim: ‘‘Henry, Sid (meaning the de- 
fendant) has cut my guts out; did you see 
him?’’ The court held this to be inadmissi- 
ble.* 

The statement of a woman, whose death 
was caused by an attempted abortion, made 
the day before she died, to the effect that 
‘*the doctor had used instruments upon her,’’ 
is not admissible.” 

Frank Key was killed by the defendant, 
Oliver. Allen Webb testified, as a witness, 
to statements made by Nancy Key immedi- 
ately after the shooting. The trial court, 
admitting the evidence, said: ‘‘The evi- 
dence shows that Allen Webb lived about 
one hundred or one hundred and fifty yards 
from the place of shooting; heard the report 
of the gun and the outcry of Nancy Key, and 
went immediately to the place in a run— 
making a very short space of time between 
the firing and the declaration; and what any 
one said at that time was a part of the res 
gestie.”’ 

The supreme court was of a different opin- 
ion, and held that ‘‘the comments and criti- 
cisms of observers cannot be introduced as 


31 Maves v. State, 1 South. Rep. 733, citing and ap- 
proving Kendrick v. State, 55 Miss. 456, and Kraner v. 
State, 62 Miss. 158. 

8 State v. Clements, 14 Pac. Rep. 410, 





res geste. Such persons must be called in 
court and examined as to what they saw.’’ ® 
A different rule seems to have been adopted 
in civil cases. And in one instance, at 
least, in a criminal case.™ 

On the trial of a prisoner charged with 
rape, alleged to have been committed on a 
certain Saturday, the mother of the prose- 
cuting witness was permitted to testify as to 
the details and circumstances of the alleged 
offense as related to her by her daughter on 
the following Friday, such statements not 
having been voluntary on the part of the 
daughter, but the result of questionings by 
the mother. This was held to be error.* 

In this connection, the cases cited below 
may be consulted with profit by the practi- 
tioner : *” D. R. N. Bracksurn. 


33 State v. Oliver, 2 South. Rep. 194. See, also, Fel- 
der v. State, 59 Am. Rep. 777; s. c., 58. W. Rep. 145. 

%Tenny v. Evans, 40 Am. Dec. 194; Stovall v. 
Farmer’s Bank, 47 Jd. 8; Walter v. Gernant, 53 Zd. 
491; Luah v. McDaniel, 57 Jd. 566; Gilbert v. Gilbert, 
58 Id. 268; Otis v. Thom, 58 Jd. 303. 

8 State v. Wagner, 138 Am. Law Reg. (N. S.) 106. 

36 Parker v. State, 10 Atl. Rep. 219. 

37 Campbell v. State, 8 Tex. App. 84; Steele v. State, 
61 Ala. 213; Crite v. Com., 12 Reporter, 575; State v. 
Belcher, 13 8. C. 459; Wade v. State, 65 Ga. 756; State 
v. Albert, 73 Mo. 347; State v. Snell, 78 Jd. 240; People 
v. Westlake, 62 Cal. 303; State v. Johnson, 18 Reporter, 
480; State v. Daugherty, 17 Nev. 376; Denton v. State, 1 
Swan, 279; State v. Tilley, 3 Ired. (N. C.) 424; Bland 
v. State, 2 Ind. 608; State v. McCracken, 24 N. W. Rep. 
43; Penn v. State, 62 Miss. 450; People v. Sessions, 7 
Crim. Law Mag. 629; Binns v. State, 26 Am. Rep. 48; 
Lawson y. State, 56 Am. Dec. 182; Com. v. Harwood, 
64 Id. 49: Dukes v. State, 71 Jd. 370; Bradberry v. 
State, 2S. W. Rep. 592. 








FIXTURES — CHATTEL MORTGAGE — MORT- 
GAGE OF REALTY. 


SWORD V. LOW. 


Supreme Court of Illinois, November 11, 1887. 


Fiztures—Chattel Mortgage—Mortgage of Realty. 
—When the mortgagor and mortgagee agree that cer- 
tain property attached to realty shall be treated as 
personalty and be subjected to a chattel mortgage, a 
subsequent mortgagee of the realty cannot claim it as 
a part thereof when the character of the personalty 
and mode of attachment are such that it may be re- 
moved without material injury to the freehold. 


SHOPE, J., delivered the opinion of the court: 
The principal question presented in this record 
is whether the boiler and engine in controversy, 
under the circumstances of the case, passed by 
the deed of Kempster and wife to Sword; or was 
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subject to the lien of the chattel mortgage in favor 
of Marsh. At the time of the execution of the 
chattel mortgage of April 4, 1881, this property 
was in nowise connected with the realty; but 
about May 14, when Kempster purchased lot 14 of 
Jackson, it was placed thereon. ‘There is a sharp 
conflict in the evidence as to the character of the 
attachment of this machinery at the time of mak- 
ing the chattel mortgage of July 7, 1881. 


The evidence introduced by appellee shows that 
the boiler and engine at that time were resting 
upon temporary supports simply, and covered by 
ashed open at both ends, out of which they could 
have been removed without injury to the machin- 
ery or to the freehold; while that offered by the 
appellant shows that they were attached to the 
soil by being placed upon solid brick foundations, 
and were inclosed by a building so that their re- 
moval would occasion more or less damage to the 
articles themselves and to the freehold. If it 
should become material, we are inclined to hold 
that the weight of evidence, when considered in 
the light of all the surrounding circumstances, 
sustains the contention of appellee as to the mode 
of attachment July 7, 1881; while there can be no 
doubt that afterwards, and before the appellant 
acquired his deed from Kempster and wife in Jan- 
uary, 1882, they were attached by being placed on 
brick foundations as contended for by appellant. 
We are referred to very respectable authority 
holding that, although the articles were person- 
alty at the time of making the chattel mortgage, 
if they afterwards became attached to the realty 
as fixtures, they would thereafter pass with the 
land under a deed or mortgage thereof, and that 
the chattel mortgagee must seek his remedy 
against those who wrongfully converted the mort- 
gaged articles, and thereby deprived him of his 
security. We do not question the correctness of 
the rule announced in cases where it properly 
arises, but we think that the principle contended 
for can have no application here. In determin- 
ing the questions involved, it will be necessary to 
consider the character of the property mortgaged, 
its relation to the real estate, and the relation of 
the respective parties to each other and to the 
property. It is definitely shown that upon the 
purchase of the boiler and engine from Marsh, 
Kempster was to pay $200 in cash, and secure the 
residue by mortgage on real estate, and by chat- 
tel mortgage upon the property purchased. 
Kempster, being unable to pay, executed his notes 
for $800, the whole amount of the purchase price, 
and a chattel mortgage to secure the same on the 
boiler and engine, but was unable to give other 
security of any value as he had agreed todo. On 
the fourth of April, 1881, this first note became 
due, and the time of payment was extended, new 
notes being taken falling due July 4, 1881, which 
were secured by a chattel mortgage on this prop- 
erty duly made and recorded. On the seventh 
day of July, 1881, the notes of April 4, 1881, hav- 
ing become due by their terms, Low, as agent of 
Marsh, took possession of the boiler and engine 





under the chattel mortgage of May 4, and there 
was then, at the request of Kempster, a further 
extension of time of payment agreed upon until 
January 7, 1882, and a new chattel mortgage upon 
the engine and boiler made, acknowledged, and 
recorded the same day to secure the note given for 
the original purchase money of the engine and 
boiler. The agreement and understanding at all 
times after it was found Kempster could not pay, 
between Kempster and those who acted for Marsh, 
was that the purchase price of the engine and 
boiler should be secured by a chattel mortgage 
thereon. It is shown at the time of the purchase 
Kempster represented that he expected to use this 
engine and boiler as motive power, etc., upon 
land which be had leased; but afterwards when 
he entered ito contract of purchase for block 14 
in Jackson’s subdivision, etc., of Jackson, and 


went into possession, he placed the property in* 


controversy thereon, and put it in use to furnish 
motive power in runing a brick machine. At the 
time of making the chattel mortgage of July 7, 
the boiler and engine were subject to the lien of 
the chattel mortgage of April 4, unless, as between 
Kempster and Marsh, the placing of it on the real 
estate, as described, had changed its character 
from that of personal property. The mortgage 
of April 4th was in the usual form, and contained 
the usual covenants; Kempster mortgaged the 
goods and chattels therein mentioned, etc., and 
Marsh, or his assigns, upon failure to pay the 
notes thereby secured, were given the right to 
seize the same wherever found and sell to satisfy 
the indebtedness thereby secured. 

To determine the irremovable character of a 
fixture, three tests are, by the modern authorities, 
applied, viz.: (1) Actual annexation to the realty 
or something appurtenant thereto; (2) applica- 
tion to the use or purpose to which that part of 
the realty with which it is connected is appropri- 
ated; and (3) the intention of the parties making 
the annexation to make a permanent accession to 
the freehold. Herm. Chat. Mort.—,6 Ewell, 
Fixt. 21, 22; Tyler, Fixt. 114; Washb. Real Prop. 
16. Mr. Ewell (page 22) says that, ‘‘of these 
three tests, the clear tendency of modern authority 
seems to give prominence to the question of in- 
tention to make the article a permanent accession 
to the freehold, and the others seem to derive 
their chief value as evidence of such intention.” 
Washburn (page 8) lays down the rule: “It may 
be stated, in the first place, that whether a thing 
which may be a fixture becomes a part of the 
realty by annexing it depends, as a general propo- 
sition, upon the intention with which it was done.’’ 

In Kelly v. Austin, 46 Ill. 156, this court said, 
while the intention alone will not always deter- 
mine whether such structures, as were there being 
considered of, are or not to be regarded as realty, 
it will have a controlling infiuence in case3 of 
doubt. See, also, Dooley v. Crist, 25 Ill. 551; 
Smith v. Moore, 26 Ill. 392; Arnold v. Crowler, 81 
Ill. 56; Thielman v. Carr, 75 Il. 385. 

There seems to be a great unanimity in the au- 
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thorities that things personal in their nature may 
retain their character of personalty by the express 
agreement of the parties, although attached to the 
realty in such manner as that, without such agree- 
ment, they would lose that character, provided 
they are so attached that they may be removed 
without material injury of the article itself, or of 
the freehold. It is not held that parties may by 
contract make personal property real or personal 
at will, but that where an article personal in its 
nature is so attached to the realty that it can be 
removed without material injury to it or to the 
realty, the intention witk which it is attached will 
govern; and if there is an express agreement that 
it shall remain personal property, or if, from the 
circumstances attending, it is evident or may be 
presumed that such was the intention of the par- 
ties, it will be held to have retained its personal 
character. Ford v. Cobb, 20 N. Y. 344; Eaves v. 
Estes, 10 Kan. 314; Coleman v. Lewis, 27 Pa. St. 
291; Hunt v. Iron Co., 97 Mass. 279; Richardson 
v. Copeland 6 Gray, 536; Haven v. Emery, 33 N. 
H. 66. 

So, in Smith v. Benson, 1 Hill, 176, Cowen, J., 
says: **Prima facie such buildings would be a fix- 
ure, and would not be removable; * * * but 
the parties concerned may control the legal ef- 
fect of any transaction between them by an ex- 
press ayreement.’’ See, also, Shuart v. Taylor, 7 
How. Pr. 251; Parker v. Redfield, 10 Conn. 490; 
Curtiss v. Hoyt, 19 Conn. 154; Tibbetts v. Moore, 
23 Cal. 208. 

In Piper v. Martin, 8 Pa. St. 206, it was held, 
where the sheriff had levied on two stills erected 
in the usual way in the distillery of the defend- 
ant, that the agreement of the defendant in the 
‘execution that they should be treated as person- 
alty was conclusive, and the court says: ‘‘Now 
whether in contemplation of law it was attached 
to the realty or not as a fixture, is immaterial as 
the parties agreed to consider it personal prop- 
erty. This dispenses with the necessity of deter- 
mining whether it was real or personal.” 


In the case of Ford v. Cobb, supra, salt kettles 
were bought by the owner of the fee, and mort- 
gaged to the seller as personalty to secure the 
purchase money, and were afterwards affixed to 
the freehold by being set in brick foundations, 
from which they could be removed only at an ex- 
pense of $50. It was held that such salt pans re- 
tained their character as personal chattels as 
against the subsequent purchaser of the realty who 
had no notice of the chattel mortgage, other than 
that constructively given by the filing of the chat- 
tel mortgage for record. Eaves v. Estes, supra, 
arose between the vendee of the freehold and a 
chattel mortgagor, the purchaser of the freehold 
having no notice of the chattel mortgagor’s lien. 
The property mortgaged was an engine put into 
and used as motive power ina mill. The court 
say: ‘“‘But when we consider the purpose of the 
parties as evinced by the mortgage to make the 
engine retain the character of a chattel, regard- 
less of its attachment to the mill, and as the mort- 





gage violated no principle of law, wrought no in- 
jury to the rights of others, and was in the inter- 
est of trade, we have no doubt that the engine 
continued to be personal property.” See, also, 
Voorhies v. McGinnis, 46 Barb. 242. 

In Tifft v. Horton, 53 N. Y. 377, the New York 
court of appeals held that neither a prior nor sub- 
sequent mortgagee of land can claim, as subject 
to the lien of his mortgage, chattels brought upon 
and affixed to the lands under an agreement be- 
tween the owner of the fee and the owner of the 
chattels that the character of the latter as a per- 
sonal chattel is not to be changed. Folger, J., in 
delivering the opinion of the court said: ‘*While 
there can be no doubt that the intention of the 
owner of the land was that the engine and boilers 
should ultimately become part of the realty and 
be permanently affixed to it, this was subordinate 
to the prior intention expressed by the agreement. 
That fully shows her intention and the intention 
of the plaintiff that the act of annexing them to 
the freehold should not change or take away the 
character of them as chattels until the price of 
them had been fully paid, and as parties may, by 
their agreement expressing their intention so to 
do, preserve and continue the chattels as personal 
property, there can be no doubt but that, as be- 
tween ourselves, the agreement in this case was 
fully sufficient to that end.’’ See, also, Sheldon 
v. Edwards, 35 N. Y. 279: Shell v. Haywood, 16 
Pa. St. 523. 

In Godard v. Gould. 14 Barb. 662, it appeared 
that machinery was to be manufactured and set 
up in the mil of the owner of the freehold; by 
special agreement the machinery was to remain 
the property of the manufacturer until it was paid 
for. It was so put into the mill that it could be 
removed without material injury, although the at- 
tachment was such that, without such agreement, 
it would become a part of the realty. It was held 
that by the annexation it did not become a part 
of the realty so as to pass by a deed of the mill 
and lot; but that it continued to be the personal 
property of the party who manufactured it to so 
long as the money remained unpaid. ‘The court 
say upon the facts that ‘‘the machinery did not 
by the annexation become part of the realty, but 
continued to be personal property, and belonged 
to the plaintiffs. * * * ‘The deed of Stoddard 
and wife, the owners of the feeehold, to the de- 
fendants did not affect the right of the plaintiff to 
the machinery. The machinery being personal 
property, the grantors could not convey a greater 
interest in it than they had. * * * Nor does 
the fact that the defendants are bona jide grantees 
in the conveyance make any difference. The 
plaintiffs in no way consented to the conveyance; 
they have not practiced any fraud on the defend- 
ants; their equities are at least equal to those of 
the defendants. * * *” 

The rule as to trade fixtures between landlord 
and tenant arising from the presumption that their 
annexation was accessory to the trade or calling 
of the tenant and not to the land. is another illus- 








214 THE CENTRAL LAW JOURNAL 








tration of the rule that the intention with which 
the annexation is made will control as to whether 
the article attached has become a permanent fix- 
ture or not. This rule manifestly would not ap- 
ply to such articles as enter into and form part of a 
structure appurtenant to land, such as lumber, 
stone, and shingles, or to doors, windows, and 
grates, and the like articles which are incorpo- 
rated into the structure; for their removal would 
pro tanto at least be equivalent to a destruction of 
the appurtenance. All these and like articles 
thus used lose their identity and become a neces- 
sary part of the building, fence, or other structure, 
and are clearly distinguishable from such articles 
as are, or may be, merely annexed to the freehold 
or some appurtenant thereof and which retain 
their individual characteristics, may be removed 
without material injury. Such articles may or 
may not be fixtures, although placed upon or even 
attached to the land, depending upon the mode 
of attachment and the intention of the parties. 
Such articles, as in the case of portable mills, 
engines, boilers, and the like. must, in the nature 
of things, be more or less firmly affixed to the 
soil or some appurtenant thereto before they can 
be put to the use for which they are designed. It 
may be conceded that such articles, even slightly 
affixed to the realty, will, in the absence of circum- 
stances raising a contrary presumption or evidence 
showing acontrary intention, be presumed to have 
been attached as permanent accessions to the soil; 
yet it is apparent frcm the authorities that how- 
ever permanently attached, if removable without 
material injury, the intention, to be inferred from 
the circumstances and the relation of the parties 
to each other and to the realty, or as shown by 
evidence, will be of controlling and decisive 1m- 
portance. Testing this case by this rule, it is evi- 
dent that the engine and boiler, on the seventh of 
July, when the last chattel mortgage was given, 
as between Kempster and his vendor, Marsh, were 
personal property and liable to be taken under the 
chattel mortgage of April 4th, and sold to satisfy 
the indebtedness thereby secured. By the execu- 
tion and delivery of the last chattel mortgage, 
Kempster was carrying out his original agreement 
to secure the purchase money by a chattel mort- 
gage on the thing purchased by him of Marsh 
until it was paid. But, independent of this, by 
his chattel mortgage of July 7th, Kempster sold, 
conveyed, and confirmed the property as goods 
and chattels. He therein described the property 
as “all and singular of the following described 
goods and chattels, to-wit: One engine and 
boiler (described in detail) located and used by 
said Kempster upon his brick-yard in the township 
of Jefferson, Cook county, Illinois, and more 
particularly described as block 14 in Jackson’s 
subdivision of the south-east quarter of section 11, 
and south-west quarter of section 12, township 40, 
range 12,” etc., and covenanted that, in case of 
default in the payment of the notes therein men- 
tioned and secured, Marsh, his heirs or assigns, 
might take possession of the mortgaged property 





and every part thereof; remove and sell the same 
to satisfy such indebtedness. It is also shown 
that the extension of time of payment was made 
at Kempster’s request, and, he being wholly in- 
solvent, was made upon the express condition and 
agreement that he would secure the debt by chat- 
tel mortgage on his property. He would be 
estopped from asserting contrary to the expressed 
covenants of his deed, and any change Kempster 
may have made in the attachment of his machinery 
to the soil, if any, was as to him made in strict 
subordination to the lien of this chattel mortgage. 

In respect to the character of evidence required 
to show that the chattel shall retain its character 
of personal property after its annexation to the 
freehold, the adjudged cases are at variance. In 
some of them of high authority it is held that the 
execution and record of a chattel mortgage will, 
of itself, without any special agreement that the 
chattel shall retain its personal character, be suffi- 
cient to prevent the article from attaching as a 
permanent fixture. Ford v. Cobb, supra; Eaves 
v. Estes, supra. In this case, as we have seen, it 
was expressly agreed that Marsh was to have a 
lien on the property by chattel mortgage to secure 
the purchase price until paid, which brings the 
case within the rule as announced by the great 
weight of authority. We think that where the 
mortgagor and mortgagee agree that the property 
shall be treated as personalty, and the mortgagor 
covenants that it shall be subject to seizure and 
sale as a chattel upon the maturity and non-pay- 
ment of the debt, that the article retains its 
character as a chattel and does not become a part 
of the realty, where the character of the personalty 
and mode of attachment is such that it may be re- 
moved without material injury to the freehold. 
The character of attachment here, conceding to 
the fullest extent that shown by the appellant’s 
testimony, was such as might have been made 
with an intention to make the articles permanent 
accessions to the land, or such only as a prudent 
man might, and probably would, make to pre- 
serve and keep the machinery in place for a less 
time, even than Kempster had the right of enjoy- 
went under the terms of the chattel mortgage. 
Upon the most careful consideration of the evi- 
dence it will not be found that the removal of the 
engine and boiler would materially damage them 
or the realty. 

Under the laws of this State, unlike that of 
many of the other States, chattel mortgages are 
required to be filed and recorded in the office of 
the recorder of deeds of the county, and from the 
date of their filing for record are notice to all sub- 
sequent purchasers and incumbrancers of the 
rights of the mortgagee thereunder in the prop- 
erty mortgaged. Craig v. Dimock, 47 Il. 319. 

In Sowden v. Craig, 26 Iowa, 162, chattels sub- 
ject to a recorded chattel mortgage were placed 
upon real estate upon which mechanics acquired 
a lien under the mechanic’s lien law, without 
notice of the chattel mortgage lien, except the 
constructive notice by the record. And it was 
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held ‘‘the notice imparted by the due and proper 
record of such an instrument, though called a 
constructive notice, is just as effectual for the pro- 
tection of the rights of the parties, as an actual 
notice by the word of mouth or otherwise. Any 
other construction of our registry laws would 
effectually nullify them.” 


On the eighth day of September, 1881, when the 
right of P. L. and C. D. Sword, under whom 
appellant claims, accrued by virtue of the mort- 
gage upon the land upon which these mortgaged 
chattels were situated, it ts apparent the boiler 
and engine in controversy had not become a part 
of the realty, but, by virtue of the agreement and 
chattel mortgage mentioned, had retained their 
character as chattels. It is shown also that appel- 
lant was familiar with the premises in question 
before taking said real estate mortgage, and knew 
that they were in use upon the land as described 
in the chattel mortgage. The courts are not 
harmonious in their holdings in respect to whether 
the rule that the parties may retain the personal 
character of chattels annexed to the realty by ex- 
press agreement would obtain as against a subse- 
quent grantee or incumbrancer of the freehold to 
which the chattels are affixed, without notice of 
such agreement of the parties. | Without further 
examination of the authorities it will be seen from 
what has already been said that many cases, and 
as said by Mr. Tyler, in his work on Fixtures, 673, 
the majority of the cases, perhaps, do not regard 
the want of such notice as controlling in cases of 
this sort. The later authorities have relaxed the 
rule of law, and have done so in consideration of 
the public convenience and in the interest of trade 
and commerce. And while it may be objected 
that under this ruling the examination of title to 
realty will necessarily involve the examination of 
the chattel mortgage record to determine whether 
articles, apparently attached to the soil as 
permanent fixtures, are subject to liens as per- 
sonalty, we can see no hardship in holding that, 
as to articles which necessarily retain their indi- 
vidual characteristics after being annexed to the 
soil, and which may or may not be fixtures, and 
which, it is apparent, may be removed without 
material injury to the freehold; that the pur- 
chaser or incumbrancer of the realty is required 
to take notice of what is apparent upon the public 
record. It will not be questioned that he would 
be required to take notice of judgment liens, al- 
though not apparent upon the land record; so, 
also, of tax liens, although the same are not 
apparent upon the land record nor kept in the 
office of the recorder of deeds. Here, the character 
of the property was such that, before it could be 
put to use, it must necessarily be placed upon and 
so attached to the land as that it might, and would, 
if so intended, become a fixture. Here, the par- 
ties had done everything in their power by a 
compliance with the statutes of the State to pre- 
serve this lien. If the lien may not thus be pre- 
served, no one could buy on time property which 
may become a fixture, and secure the purchase 








money by a chattel mortgage thereon, for so soon 
as it is put into use the lien of the mortgage would 
be extinguished. 


We are of the opinion, in this case, that the 
chattel character of the property was preserved, 
and that by virtue of the real estate mortgage of 
September 8, 1881, no lien was created upon the 
engine and boiler in questson as against the chat- 
tel mortgage thereon. Further characterizing 
this property, it is shown that.as between Jackson, 
the owner of the fee, and Kempster and Marsh, 
the boiler and engine in question were treated and 
regarded as personal property. It appears that 
on December 5, 1881, the purchase money, under 
the contract of the land by Kempster from Jack- 
son, being due and unpaid, Jackson brought 
forcible detainer against Kempster to recover 
possession of the land, and on the seventeenth of 
that mont recovered judgment therein. Low, 
agent of Marsh, learning of the institution of the 
suit, was about to foreclose the chattel mortgage. 
Jackson at once disclaimed any right to or inter- 
est in the boiler and engine; recognized the lien 
of the chattel mortgage, and requested Low to 
permit the boiler and engine to remain upon the 
premises in possession of Kempster as long as he 
could without prejudice to this chattel mortgage 
lien; to which Low assented, upon the express 
agreement of Jackson, that there should be no 
opposition to his entering at any time and fore- 
closing the chattel mortgage. This arrangement 
was made at Kempster’s request, and by an 
arrangement between him and Jackson the writ 
of possession in forcible detainer was stayed until 
the seventh day of January, 1882, the day of the 
maturity of the chattel mortgage. It appears 
affirmatively, and by a clear preponderance of the 
evidence, that several days before appellant paid 
Jackson the consideration for the land and caused 
the deed to be made from Jackson to Kempster 
and from Kempster and wife to himself, he was 
fully apprised of all the facts and circumstances 
connected with the sale of the chattels to Kemp- 
ster, the taking of the various chattel mortgages 
thereon, and of the agreement and understanding 
between Kempster and Marsh in respect to the 
chattel mortgage lien on said property to secure 
the purchase money. At the time, therefore, of 
the making of the real estate mortgage in Sep- 
tember, 1881, and at the time of Jackson’s con- 
veyance to Kempster and by Kempster and wife to 
Sword, the grantees in said mortgage and deed 
were chargeable with notice of the chattel mort- 
gage of Marsh and the purpose and intention of 
the parties in respect of this property as disclosed 
thereby. Appellant under neither of his claims 
has superior equity, or stands in any better or 
different position in respect to the chattels in 
controversy than his grantors stood, and is entitled 
to no different relief in equity than Kempster 
would have been had he filed this bill after ac- 
quiring the title from Jackson. The decree of the 
circuit court dissolving the injunction, dismissing 
the bill, and for costs, was properly rendered. It 
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is also urged that the court erred in awarding 
damages upon suggestions filed at the dissolution 
of the injunction. It is not, as we understand 
eounsel, contended that the items, in respect of 
which the damages were assessed, are not proper 
elements of damage, but that the amount found 
and allowed is excessive. We have carefully con- 
sidered the evidence contained in the master’s re- 
port, and find that the amount, both as to the 
item for solicitor’s fees and for damage to the 
property, is sustained by the proof, and we are 
unable in the face of the evidence to say they are 
excessive. 

Finding no error in this record the decree of the 
circuit court will be affirmed. 


NoTe.—The law of fixtures is supposed to be well 
settled, and the cases treating of it are innumerable, 
but in its practical application great difficulties are 
encountered, and it is impossible to reconcile the de- 
cisions. The question is important in order, as be- 
tween conflicting rights, to determine whether an ar- 
ticle attached to realty shall be regarded as personalty 
or real estate. Most of the decisions relate to appli- 
ances or structures placed by man on real estate, 
though the law also applies to the product of seeds 
and plants placed by man in the earth, and to all 
products of the earth severed therefrom.! 

A fixture is defined as something which is in some 
way permanently, or at least habitually, attached to 
the land or to some building on it.2 In order to de- 
termine whether an article attached to realty becomes 
a part thereof or remains personalty, there are three 
propositions to be considered: 1. Actual annexation 
to the realty or something appurtenant thereto. 2. Ap- 
propriation to the use and purpose of that part of the 
realty with which it is connected. 3. The intention of 
the party making the annexation, which is inferred 
from the nature of the article affixed, the relation and 
situation of the parts making the annexation, the 
structure and mode of annexation, and the purpose or 
use for which the annexation has been made.® 

Some of the decisions hold that the intention of the 
party making the annexation is the controlling ele- 
ment, considering it immaterial whether the removal 
of the article would injure the premises.* In one case, 
in favor of a-mechanic, such article was held to be 
part of the realty, because the intention was to attach 
it, though the attachment had not been made.5 Other 
decisions attach most importance to the article and its 
mode of annexation. If the article is constructed or 
fitted with especial reference to the realty and essen- 
tial to its beneficial enjoyment for the purpose to 
which it is devoted, then the article attached becomes 
realty,® even regardless of how the parties themselves 
consider it.? It should be stated that, as a general 
rule, the parties may, by agreement, make such arti- 
eles either reaity or personalty, so long as the rights of 


1 Swinburn v. Ainsle, 22 Cent. L. J. 378, note. 

2 Walker v. Sherman, 20 Wend. 636. 

3 Teaff v. Hewitt, 1 Ohio St. 511; Hubbell v. East Cam- 
bridge 8. B., 132 Mass. 447; Pea v. Pea, 35 Ind. 387. 

4 Taylor v. Collins, 51 Wis. 123; Ottumwa Woolen Mill 
Co. v. Hawley, 3 Cent. L. J. 657; Morrison v. Berry, 42 
Mich. 389; Manwaring v. Jenison (Mich.),27 N. W. Rep. 
899. 

5 Spruhen v. Stout, 52 Wis. 517. 

6 Stillman v. Flenniken, 58 Iowa, 450; Lipsky v. Borg- 
mann, 52 Wis. 256. 

7 Lyle v. Palmer, 42 Mich. 314. 








third parties are not prejudiced. Others hold that, 
in addition, the articles must be capable of being de- 
tached without material injury to the articles or the 
premises. Again, the character of the attachment 
has been considered the most important consideration. 
Machinery secured only by bolts and screws,which were 
used to steady it, or when it remains firm from its own 
weight, does not become part of the realty,’ but many 
decisions are to be found to the contrary effect rela- 
tive to machinery fixed and bolted down." Again, 
neither the intention of the party who placed the 
structure there, nor the manner in which itis placed, 
is controlling; but much depends upon its object and 
use.2 Again, the most important consideration has 
been considered to be the fact that the building and 
fixture were adapted for each other and the removal 
of the fixture would render the building useless. 
This, in turn, has been qualified by the fact that the 
fixture can be used elsewhere just as well and its re- 
moval will not materially injure the realty.“ 

These rules are modified by reason of the relations 
between the parties in interest. In a contest between 
the heir and the executor, the law is construed with 
vigor in favor of the heir; between the executor of the 
tenant and the remainderman, more favorably for the 
executor; between the landlord and tenant, with the 
greatest latitude toward the tenant, with increased 
liberality concerning fixtures erected for purposes of 
trade or manufacture.5 Butas between vendor and 
vendee, the law is more liberal in favor of a vendee 
than any one else,!6 unless the mortgagee may be as 
favorably regarded in his relations to the mortgagor, 
though when the attachment is made after exccution 
of the mortgage stronger proof may be required.!” 

Wrong-doer.—A wrong-doer may lose his property 
by attaching it to real estate; so may one not a wrong- 
doer by so doing or by allowing others to do so.18 
But an owner cannot be deprived of his property by 
the unauthorized act of another in so doing, when it 
can be separated from the realty without any great in- 
convenience and without substantial injury to the 
latter.19 

Licensee.—If, by agreement with the owner of the 
realty, it is to remain the property of the party put- 
ting it there, it will continue to be personalty.” 

Landlord and Tenant.—Erections made by a tenant 
for trade purposes remain personalty.2! Engines 
walled in with brick arches, intended to be accessory 
to the business, and whose removal will not much in- 
jure the land, may be removed by the tenant.” 

Mortgagee of Realty.—Fixtures, put on by the 
mortgagor after the execution of the mortgage, be- 


8 Myrick v. Bill (Dak.), 17 N. W. Rep. 268. 

9 Tyler on Fixtures, 673; Tillman v. DeLacey, 80 Ala. 
103. 

10 Hubbell v. East Cambridge S. B., 1832 Mass. 447; Car- 
penter v. Walker, 140 Mass. 416. 

11 Ottumwa Woolen Mill Co. v. Hawley, supra. 

12 State Sav. Bk. v. Kercheval, 65 Mo. 682. 

13 Green v. Phillips, 26 Gratt. 752; McConnell v. Blood, 
123 Mass. 47. 

14 Cooper v. Johnson, 143 Mass. 108; Maguire v. Park, 
140 Mass. 21. 

15 2 Kent’s Com. 345. 

16 Walker v. Sherman, 20 Wend. 636. 

17 Tillman v. DeLacey, supra. 

18 Shoemaker v. Simpson 3 Cent. L. J. 132. 

19 Shoemaker v. Simpson, supra. 

2 Matson v. Calhoun, 44 Mo. 368; Walton v. Wray, 54 
Iowa, 531. 

21 Walton v. Wray, supra; 3 Wait’s Act. & Def. 372, and 
cases cited. 

22 Conrad v. Saginaw, etc. Co., 54 Mich. 249. 
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come part of the realty, unless the mortgagee con- 
sents that they shall remain personalty.4 If the ten- 
ant of the mortgagor puts them on, his rights are 
those between the mortgagor and mortgagee and not 
between a landlord and tenant.24 When one buys 
realty subject to a mortgage, his intent in annexing 
the article defines its character and he can claim it as 
personalty.> Much depends upon the use and ob- 
ject. A frame office erected on wooden blocks, in- 
tended to be used with a mill and erected by the side 
of it, placed there after the execution of the mortgage, 
may be removed. As between mortgagor and mort- 
gagee, platform scales, fastened to sills laid in a brick 
wall set in the ground, are realty.27 A mortgage of 
realty passes machinery, although it is only aftached 
to the building by cleats or screws to keep it in place. 
Where machinery, put in for manufacturing purposes, 
was treated by the successive owners and purchasers 
as personalty, it was held not to pass to the mortgagee 
of the realty. The intent governs when the article is 
not specially adapted for the place, and the freehold is 
not injured by annexation or removal.” So, ma- 
chinery not specially adapted for that use, and secured 
by nails, screws, cleats and braces, and belted to 
shafting, and capable of removal without injury to the 
property, does not become realty as a matter of law, 
as between a mortgagee of the realty and a judgment 
creditor of the mortgagor. 

It was held in Louisiana, that machinery used for 
plantation purposes and included in the mortgage, if 
purchased and removed during the suit to enforce the 
mortgage, was withdrawn from the operation of the 
mortgage, even though the purchaser knew of the 
provisions of the mortgage.3! 

Mortgagee of Chattels.—A mortgage put on chat- 
tels, prior to their attachment to realty, takes preced- 
ence over the lien of the vendor of the 1eal estate. 
A mortgage of the articles prior to their annexation 
keep them personalty, depending upon their essential 
character and mode of annexation, as between the 
vendor of the articles and the owner of the land. The 
rule is different when the articles become necessarily 
merged in the realty.% When the question of merger 
is doubtful, the mortgagee can prove to the contrary 
as against a prior mortgagee of the land.** An owner 
of a machine shop gave a mortgage on machinery he 
expected to set up therein, and it was held that a later 
mortgage on the realty covered the machinery as 
realty.% 

Vendee of Reaity.—As between vendor and vendee 
of realty, evidence of custom, as to whether the arti- 
cles become realty or not, is admissible.® If the arti- 
cles are so attached as ordinarily to be considered 
realty, a mortgage thereof will not prevail against a 
vendee of the realty, unless he had notice thereof (and 
the same rule applies to a mortgagee of the realty).7 


23 Wright v. Gray, 73 Me. 297. 

24 Wright v. Gray, supra. 

25 Ferris v. Quimby, 41 Mich. 202. 

26 State Sav. Bk. v. Kercheval, supra. 

27 Arnold v. Crowder, 81 Ill. 56. 

23 Ottumwa Woolen Mill Co. v. Hawley, supra. 

2% Ferris v. Quimby, supra. 

Penn, etc. Co. v. Semple, 38 N. J. Eq. 575. 

31 Citizens’ Bank v. Knapp, 22 La. Ann. 117; Weill v. 
Thompson, 24 Fed. Rep. 14. 

8 Miler v. Wilson, 71 Iowa, 610. 

33 Ford v. Cobb, 20 N. Y. 344. 

34 Eaves v. Estes, 10 Kan. 314. 

35 Pierce v. George, 108 Mass. 78. 

% Thomas v. Davis, 76 Mo. 72. 

37 Case M. Co. v. Garver (Ohio), 18 N. E. Rep. 493; 
Ridgeway Stove Co. v. Way, 141 Mass. 557. 





When the notice is constructive by registration, it 
must be recorded among the records of interests 
affecting real estate.® 

The rule now is not to consider the strength, force 
or manner of attachment, but rather its constancy, the 
use of the article, the purpose and intention of the 
attachment, and the tendency is to hold all articles so 
identified with the property as real estate.39 

S. S. MERRILL. 


38 Case M. Co. v. Garver, supra; Brennan v. Whittaker, 
15 Ohio St. 446. 
Tillman v. DeLacey, supra. 





NUISANCE — ABATEMENT — CONTERMINOUS 
PROPRIETORS. 


PERRINE V. TAYLOR. 





New Jersey Court of Chancery. 


Defendant’s privy vault lies within six inches of the 
cellar wall of complainant’s adjoining store, and offen- 
sive matter therefrom percolates through the privy 
wall, the intervening soil and the cellar wall into the 
cellar in such quantity as to render the occupation of 
the store very uncomfortable. The privy was built 
and in use several years before complainant excavated 
his lot to build his cellar, and the filth was noticed 
oozing from the vault during such excavation: Held, 
that defendant must abate the nuisance by adopting 
such course as will prevent the escape of the filth into 
the cellar. 


Birp, V. C.: The complainant owns a large 
store-house, with cellar underneath. The defend- 
ant owns an adjoining lot, on which is a hotel in 
which he accommodates daily about forty guests. 
The privy used by these guests and the transient 
customers is located within six inches of the 
foundation walls of the complainant's store. The 
vault to this privy is several feet in depth, but per- 
haps not so deep as the cellar under the store. 
There is a drainpipe from the privy, the bottom 
of which is about thirty-one inches from the bot- 
tom of the vault. 

The excavations for the cellar under the store 
were made about four yearsago. About the time 
they were completed large quantities of matter, 
chiefly liquid, came into this cellar. It was so 
offensive as to attract the attention of the board 
of health. ‘This matter came through the ground 
in the region of and opposite to the privy of Mr. 
Taylor. It was seen running through by at least 
two witnesses. Since then, on several occasions, 
similar offensive matter has found its way through 
the walls into the cellar of the complainant.* The 
result has proved most nauseating to the occu- 
pants, and the possession of the property has been 
rendered very uncomfortable. 

The prayer of the bill is that the defendant shall 
be ordered to remove the said privy as a nuisance, 
or to construct such strong and water-tight walls 
about it as will prevent the escape of any deposits. 

The defendant admits that the alleged offensive 
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matter is a nuisance to the occupants of the store; 
but he insists that it comes not from his privy, 
but from some other source. He says that in ex- 
cavating the cellar for the store, there were dis- 
covered two old drains and two old privies. The 
drains were in use at ihe time, but the privies had 
been disused for many years. One of the privies 
was entirely removed, both foundation and con- 
tents, and I believe the other was too, or so nearly 
so as not to be capable of producing, after the 
lapse of fifty-five years, the most obnoxious odors 
complained of. The old drains were not only cut 
off, but so diverted or provided for as to be out of 
the question. 

If the testimony of the witnesses in this case is 
believed, it seems most plain indeed that the mat- 
ter complained of in the bill comes directly from 
the privy of Mr. Taylor. I have read the entire 
volume of testimony with the greatest attention, 
and it persuades me beyond a doubt, since the 
health of the occupants of the store is so inti- 
mately associated with the condition of that cel- 
lar, that I would be quite remiss in my duty did I 
not advise an injunction. I will advise an injunc- 
tion that the defendant abate the nuisance com- 
plained of within thirty days after service of a 
copy of the decree. I will not specify how it 
shall be done—that is, that he shall move the 
present privy or reconstruct it, so as to make the 
walls impervious and to prevent all leakage or 
overflow, or otherwise. If he prevents the flow 
of the deposit on the complainant, he will have 
complied with the law and what I deem to be the 
just rights of parties. The order should be made 
absolute. Let the costs of this motion await the 
final decree. 


Note.—Filthy matter percolating through a party 
wall from a privy into an adjoining cellar is a nuisance, 
without regard to the question of negligence,! or 
through a defective drain, of which defendant was 
ignorant.2 And, a fortiori, if plaintiff’s injury be 
aggravated (e. g.) by polluting the water of his well.® 


1 Tenant v. Goldwin, 2 Ld. Raym. 1089, Holt 500, 1 Salk. 
12, 6 Mod. 311; Jacobs v. Worrell, 15 Leg. Int. 139; Ball v. 
Nye, 99 Mass. 582; Griffith v. Lewis, 17 Mo. App. 65; Jutte 
v. Hughes, 67 N. Y. 267; Fow v. Roberts, 108 Pa. St. 489; 
Kenopsky v. Davis, 27 La. Ann. 174. See Gregory v. New 
York, 40 N. Y. 273; Fash v. Karagh, 24 How. Pr. 347; Allen 
v. Smith, 76 Me. 335; Vai v. Weld, 17 Mo. 232. 

2 Humphreys v. Cousins, 36 L. T. (N. 8.) 180, L. R. (2 C. 
P. D.) 239; Russell v. Shenton, 3 Q. B. 449; Chauntler v. 
Robinson, 4 Exch. 163; Hawkesworth v. Thompson, 98 
Mass. 77; Harris v. Cohen, 50 Mich. 324; Scott v. Simons, 
64 N. H. 426; Manning v. Lowell, 130 Mass. 21; Sturges v. 
Theological Society, Jd. 414. See Loupe v. Wood, 51 Cal. 
586; Kohlhammer v. Weisbach, 90 Ill. 311. 

8 Womersley v. Church, 17 L. T. (N. 8.) 190; Ballard v. 
Towlinson, L. R. (29 Ch. Div.) 115, reversing 8. C., 27 Ch. 
Div. 194; Hipkins v. Birminghan Gas Light Co., 5 H. & N. 
74,6 H. & N. 250; Kingsbury v. Flowers, 65 Ala. 479; 
Ottawa Gas Light Co. v. Graham, 28 Ill. 73, 35 Ill. 346; 
Decatur Gas Light Co. v. Howell, 92 Ill. 19; Greencastle 
v. Hazelett, 25 Ind. 186; Clark v. Lawrence, 6 Jones’ Eq. 
83; Woodward v. Aborn, 35 Me. 271; Sherman v. Fall 
Biver Iron Works Co., 5 Allen, 213; Mears v. Dole, 135 
Mass. 508; Carhart v. Auburn Gas Light Co., 22 Barb. 297; 
Pottstown Gas Co. v. Murphy, 39 Pa. St. 257; Haugh’s 
Appeal, 102 Pa. St. 42; Shuter v. Philadelphia, 3 Phila. 





It has been held that malice must be shown.‘ So, if 
the well be injured by the roots of a tree ona neighbor’s 
land.6 So, as to noxious water percolating into an ad- 
joining colliery,6 or damp from an artificial mound, on 
which a stable stood, penetrating a party wall,’ or 
water therefrom,? or water from one cellar into 
another,? or from a dam or similar erection,!® or from 
an excavation," and water flowing from a roof against 
a neighbor’s wall which it penetrates; and it is no de- 
fense that such wall is not well built and impervious,!2 
and arange whose ordinary use damaged plaintiff’s 
goods thrgugh a party-wall.!! As to the owner’s lia- 
bility to third persons while the premises are in his 
tenant’s possession. And his liability to his tenant.4 


228; Columbus Gas Light Co. v. Freelan, 12 Ohio St. 392. 
See Monk v. Packard, 71 Me. 309; Adams v. Walker, 34 
Conn, 466. 

4 Brown v. Illius, 25 Conn. 583, 27 Conn. 84; criticised in 
Kerr on Inj., 390; Atty.-Gen. v. Sheffield Gas Co., 3 De G. 
M. & G. 304; Chesley v. King, 74 Me. 164. See, however, 
Woodward v. Aborn, 35 Me. 271; Upjohn v. Richland 
Township, 46 Mich. 542; Frazier v. Brown, 12 Ohio St. 294; 
Chatfield v. Wilson, 28 Vt. 49; 2 Southern Law Rev. (N. 
8.) 396; Bonnell v. Smith, 53 Iowa, 281; Pickard v. Collins, 
23 Barb. 444, 28 Am. Rep. 101 note; Gallagher v. Dodge, 48 
Conn. 387; Phelps v. Nowlen, 72 N. Y. 39; Chenango 
Bridge v. Paige, 83 N. Y. 178; 21 Alb. L. J. 284; 20 Am. Law 
Reg. (N. 8.) 97. 

5 Buckingham v. Elliott, 62 Miss. 296. See Countryman 
v. Lighthill, 24 Hun, 405; Brock v. Connecticut, etc. R. 
Co., 35 Vt. 378; Dubois v. Bearer, 25 N. Y. 123; Sapp v. 
Roberts, 18 Neb. 299; McCutcheon v. Blanton, 59 Miss. 
116; Graves v. Shattuck, 35 N. H. 207; Com. v. Franklin, 
133 Mass. 569; Douglas v. Fox, 31 U. C. C. P. 140; Weller v. 
McCormick, 18 Vr. 397. 

6 Turner v. Mirfield, 34 Beav. 390. 

7 Broder v. Saillard, L. R. (2 Ch. Div.) 692. 

8 Hurdman v. Northeastern R. Co., L. R. (3 C. P. Div.) 
168; Whitney v. Sanders, 3 Pittsb. 226. 

9 Snow v. Whitehead, L. R. (27Ch. Div.) 588; Crommelin 
v. Coxe, 30 Ala. 318. See Pickard vy. Collins, 23 Barb. 444. 

10 Pixley v. Clark, 35 N. Y. 520; Arimond v. Canal Co., 
35 Wis. 45; Doerbaum y. Fischer, 1 Mo. App. 149; 
Hutchinson v. Schimmelfeder, 40 Pa. St. 396; Barkley v. 
Wilcox, 86 N. Y. 140. 

i! Quinn v. Chicago, etc. R. Co., 63 Iowa, 510; Ss. C., 23 
Am. Law Reg. (N. 8S.) 515 note; Wilson v. New Bedford, 
108 Mass. 261; Delaware Division Canal v. Common- 
wealth, 60 Pa. St. 367; McCurdy v. Noak, 17 L. J. Ch. 
(CN. 8.) 165; Mairs v. Manhattan Co., 89 N. Y. 498. See 
Davis v. New Bedford, 133 Mass. 549; Vanderwiele v. 
Taylor, 65 N. Y7 341; Barkley v. Wilcox, 86 N. Y. 140. 

12 Gould v. McKenna, 86 Pa. St. 297; Bellows v. Sackett, 
15 Barb. 96; Hazeltine v. Edgmand, 35 Kan. 202; Under- 
wood v. Waldron, 33 Mich. 232. See Thomas vy. Kenyon, 
1 Daly, 1382; Aiken v. Benedict, 39 Barb. 400; McCourt v. 
Eckstein, 22 Wis. 153. 

13 Grady v. Wolsner, 46 Ala. 381. For the rules govern- 
ing cases where it was difficult to determine whether 
the water was surface or subterranean, see Saddler v. 
Lee, 66 Ga. 45; Burroughs v. Satterlee, 67 Iowa, 396; Strait 
v. Brown, 16 Nev. 317; Hodgkinson v. Ennor, 4 B. & 8. 
229; Van Wycklen v. Brooklyn, 41 Hun, 418; Hall v. 
McClea, 53 Cal. 578; Cross v. Kitts, 69 Cal. 217. 

14 Cook v. Montague, 26 L. T. (N. 8.) 471, L. R. (7 Q. B.) 
418; Rex v. Pedly,1 Ad. & El. 822; 6 Am. Law Rev. 624; 
Smith v. Humbert, 2 Kerr, 602; Fow v. Roberts, 108 Pa. 
St. 489; Ward v. Gardner (Pa.), 22 Cent. L. J.381; Jackman 
v. Arlington Mills, 137 Mass. 277; Lowell v. Spaulding, 50 
Am. Dec. 776, and note. d 

15 Alston v. Grant, 3 El. & Bl. 128; Mendel v. Fink, 8 Ill. 
App. 378; Greene v. Hayne, 10 Jd. 598; Priest v. Nichols, 
116 Mass. 401; Toole v. Beckett, 67 Me. 544; Ingwersen v. 
Rankin, 18 Vr. 18, 20 Vr. 481; Jackson v. Odell, 9 Daly, 371; 
West Side Savings Bank v. Newton, 57 How. Pr. 152; 
Colclough v. Niland (Wis.), 32 N. W. Rep. 119. See Taylor 
v. Bailey, 74 Ill. 178; Boreel v. Lawton, 90 N. Y. 298; 
Shindelbeck v. Moon, 82 Ohio 8t. 264. 
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And when both are liable to third persons.16 When 
the owner is liable for damages caused to a tenant of 
the lower story of a building, by the overflowing of a 
water-closet on an upper story, through another 
tenant’s using it in the usual way,!’ or the overflowing 
of a water-pipe.!8 When the erection of a privy may 
be enjoined as a nuisance,!? or its restoration ordered 
if illegally removed.” JOHN H. STEWART. 


16 McCallum v. Hutchinson,7U.C.C. P. 508; Wenzler 
v. McCotter, 22 Hun, 60, 87 N. Y. 122; Swords v. Edgon, 59 
N. Y. 28; Irvin v. Fowler, 5 Rob. (N. Y.) 482. See Hallock 
v. Scheyer, 33 Hun, 111; Blood v. Spaulding, 57 Vt. 422. 

17 Marshall v. Cohen, 44 Ga. 489; White v. Montgomery, 
58 Ga. 204; Freidenburg v. Jones, 63 Ga. 612, 66 Ga. 505. 
But see Allen v. Smith, 76 Me. 335; Weston v. Tailors of 
Potterow, Hay, 66 

18 Vann v. Rouse, 94 N. Y. 401; Brown v. Elliott, 4 Daly, 
829. But see Carstairs v. Taylor, L. R. (6 Exch.) 217; Ross 
v. Fedden, L. R. (7 Q. B.) 661; Stevens v. Woodward, L. 
R. (6 Q. B. Div.) 318; Simonton v. Loring, 68 Me. 164, 28 
Am. Rep. 32, note; Mendel v. Fink, 8 Ill. App. 378; 
McCarthy v. York Co. Sav. Bank, 74 Me. 315; Harris v. 
Cohen, 50 Mich. 324; Doupe v. Gennin, 1 Sweeny, 25, 45 
N. Y. 119; Kastor v. Newhouse, 4 E. D. Smith, 20; Nichols 
v. Marsland, 14 Moak, 545, note; Krueger v. Ferrant, 29 
Minn. 385; Deutsch v. Abeles, 15 Mo. App. 398; Stapen- 
horst v. Am. Mfg. Co., 15 Abb. Pr. (N. 8.) 355; Opdyke -v. 
Prouty, 6 Hun, 242; Schwab v. Cleveland, 28 Hun, 458. 
As to the pleadings and issues and evidence in such 
cases, see Norton v. Scholefield,9 M. & W. 665; Russell 
v. Shenton, 2 G. & D. 573; Cawkwell v. Russell, 26 L. J., 
Exch. 34; McCallum v. Hutchinson, 7 U. C. C. P. 508 
Woodward v. Aborn, 35 Me. 271; Griffith v. Lewis, 17 Mo. 
App. 605; Moore v. Goedel, 7 Bosw. 591, 34 N. Y. 527; Jutte 
v. Hughes, 67 N. Y. 267; Stapenhorst v. Am. Mfg. Co., 46 
How. Pr. 510; Warren v. Kauffman, 2 Phila. 259. 

19 De Give v. Seltzer, 64 Ga. 423; Wahle v. Reinbach, 76 
Ill. 322; Rank v. Wilber, 19 Ill. App. 395. 

2 Morrison v. Marquandt, 24 Iowa, 35, 67. See 
Anonymous, 2 Ves. Sr. 193. See, further, 1 Thomp. on 
Neg., 1,108; 6 Am. Law Rev. 614; 29 Alb. L. J. 65. 
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1. ACCORD AND SATISFACTION— Extent. When a 
contract states that it settles all differences of whatever 
name or nature, and a suit in chancery between the 
parties was thereupon discontinued, evidence cannot 
be introduced to show that it was only a partial settle- 
ment.—Freeman v. Freeman, 8. C. Mich., Jan. 5, 1888; 35 N. 
W. Rep. 897. 

2. ACCOUNT STATED—Pleading—Evidence. Plaint- 
iff sued on account stated. Defendant pleaded general 
denial, and testified that, at request of plaintiff’s hus- 
band, he had opened accounts in the name of her two 
sons and herself, but all were really one account with 
her husband: Held that, under the pleadings, he could 
introduce any testimony tending to establish these 
facts, and that he had no stated account with her.— 
Field v. Knapp, N. Y. Ct. App., Jan. 17, 1888; 14 N. E. Rep. 
829 

3. ADULTERATION — Statute — Expert Evidence. 
Construction of Massachusetts statutes relating to the 
adulteration of milk. Rulings on expert evidence ad- 
missible in such cases.—Commonwealth v. Holt, 8. J.C. 
Mass., Jan. 7, 1888; 5 N. Eng. Rep. 538. 

4. APPEAL—Criminal Practice — Delay — Statute. 
Construction of Maryland statutes and rules of court 
relative to appeals in criminal cases. Circumstances 
stated under which an appeal will be dismissed because 
it was taken too late.—Clark v. State, Md. Ct. App., Dec. 
16, 1887; 11 Atl. Rep. 762. 

5. APPEAL—Evidence—Com missioner. When the 
findings of fact by a master commissioner have been 
passed on by the chancellor, they will not be disturbed 
on appeal, unless clearly wrong.—Gifford v. Mullins, Ky. 
Ct. App., Jan. 14, 1888; 6S. W. Rep. 435. 


6. APPEAL— Nonsuit — Exception. An error in 
granting a nonsuit is an error in law, and should be ex- 
cepted to and specified as such.—Schroeder rv. Schmidt, 
8. C. Cal., Dec. 30, 1887; 16 Pac. Rep. 243. 


7. APPEAL—Pleadings—Motion. When a motion 
in arrest of judgment and a motion for a new trial were 
made and acted on the same day, it will be presumed 
on appeal that they were made in proper order.— Water, 
etc. Co. v. Gildersleeve, 8. C. N. Mex., January, 1888; 16 
Pac. Rep. 278. 

8. APPEAL—Review—Impeaching Verdict. ——- Though 
objections were made and exceptions taken to the ad- 
mission of incompetent evidence and to erroneous in- 
structions, they cannot be considered on appeal, unless 
relied on in the motion for a new trial. Affidavits of 
jurors are not competent to impeach their verdict.— 
Alexander v. Humber, Ky. Ct. App., Jan. 19, 1888; 68. W. 
Rep. 453. 

9. APPEAL—Review — Overruling Motion. Under 
Kentucky law, the decision of the trial judge in over- 
ruling a motion for a new trial in a criminal case is not 
subject to exception.— Whitlock v. Com., Ky. Ct. App., 
Jan. 21, 1888; 68. W. Rep. 457. 

10. APPEAL—Statement—Errors. Where there is 
no statement on appeal, only errors assigned on the 
judgment roll will be considered.—Mc Allister v. Benson, 
etc. Co., 8. C. Ariz., Jan. 12, 1888; 16 Pac. Rep. 271. 

ll. ATTACHMENT—Levy— Personal Judgment. A 
sheriff can make a constructive levy on logs in the 
Chippewa river only in his county, but when the de- 
fendant is personally served a personal judgment can 
be given against him, disregarding an improper levy.— 
Shafer v. Hogue, 8. C. Wis., Jan. 10, 1888; 35 N. W. Rep. 928. 

12. ATTORNEY—Costs—Review. Where a defend- 
ant in review (or in error) has executed a release to his 
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adversary of his claim against him, but continues to 
prosecute the action, evidence of the fraud of the at- 
torney of the plaintiff in review (or in error) in obtain- 
ing an agreement to pay the costs by the other party is 
immaterial.—Hagan v. Sartwell, 8. J. C. Mass., Jan. 7, 
1888; 5 N. Eng. Rep. 539. 

13. BAILMENT —Conversion. Where the plaintiff 
deposited money with a banking firm for the purpose 
of having it loaned out by them, and they take the de- 
posit and loan it to another firm, of which some of the 
first firm are members, receiving a note therefor, the 
plaintiff can recoveron the note agaimst the second 
firm.— Wiley v. Stewart, S.C. Ill., Nov. 11, 1887: 14.N. E. 
Rep. 835. 

14. BILLS AND NOTES—Consideration—Assignment. ~— 
In a suit by an assignee of a note for purchase money 
of land, when the vendor admits the assignment, it is 
immaterial whether the assignee paid any considera- 
tion.— Thacker v. Booth, Ky. Ct. App., Jan. 24, 1888; 6 S. 
W. Rep. 460. 

15. CEMETERY—Roman Catholic Church — Consecra- 
tion. Where land is conveyed tothe bishop of the 
Roman Catholic Church, to be used as a cemetery, and 
is duly consecrated as such, no one can be buried 
therein except according to the rules of that church, 
and of this matter the church authorities are the sole 
judges.—Dwenger v. Geary, 8. C. Ind., Jan. 20, 1888; 14 N. 
E. Rep. 903. 

16. CHATTEL MORTGAGE— Contracts—Creditor—Lien— 
Growing Crop.— Circumstances stated under which 
a receiver may contract with the mortgagor, and such 
contract will bind the mortgagee. A creditor who has 
liens upon two funds, another creditor having a lien 
upon one of them, cannot resort to this fund until he 
has exhausted the other. A crop of grain just seeded, 
which has not appeared above the ground, is a growing 
crop, and may be levied on as such.—Ayers v. Hawk, N. 
J. Ct. App., Dec. 30, 1887; 11 Atl. Rep. 744. 

17. COLLISION — Lookout — Inevitable Accident. 
Where a collision occurs on a thick night between two 
vessels, when the lookout on one divides his time be- 
tween looking out and reefing sail, a plea of inevitable 
accident should not be sustained, when possibly a vigi- 
lant lookout might have prevented the collision.— The 
John H. May, U.8. D. C. (Penn.), Nov. 28, 1887; 33 Fed. 
Rep. 190. 

18. COMMISSIONERS—Docket Fees. United States 
commissioners can keep a docket and charge docket 














fees.—Phillips v. United States, U.S. D. C. (Penn.), Dec. 


20, 1887; 33 Fed. Rep. 164. 

19. CONSTITUTIONAL LAW — Corporation — Consolida- 
tion. Where arailroad corporation has been duly 
formed in accordance with the laws of Illinois, and is 
consolidated with two other like corporations chartered 
by other States. the conjoined corporation is not liable 
to the constitutional provision requiring directors of 
corporations to be residents of the State of Illinois.— 
Ohio, etc. Co. v. People, 8. ©. Ul., Jan. 18, 1888; 14 N. E. Rep. 
874. 

20. CONSTITUTIONAL LAW—Municipal Corporation.— 
An ordinance of a municipal corporation requiring the 
costs of street improvements to be assessed to owners 
of abutting property according to their respective 
frontages, is constitutional.— Wilbur v. City of Spring- 
field, S. C. 1l., Jan. 18, 1888; 14 N. E. Rep. 871. 

21. CONSTITUTIONAL LAW— Police Power — Electrical 
Wires. The statutes of New York which authorize 
cities of a certain grade to require electrical wires to 
be put under ground and to regulate that whole sub- 
ject, is a reasonable exercise of police power, and does 
not contravene any provision of the State constitution. 
—People v. Squire, etc. Co., N. Y. Ct. App., Jan. 17, 1888; 14 
N. E. Rep. 820. 


22. CONTRACT—Breach—Pleading. In an action for 
breach of contract for purchase of stock in a manufact- 
uring company, defendants pleaded that it was to be 
paid for in fertilizers made by the company, on the con- 
dition that the contract should be void if the rights of 














the company’s creditors were affected thereby, and that 
they were so affected: Held, that the plea stated a com- 
petent defense, and was not demurrable.—Mitchell v. 
Wedderburn, Md. Ct. App., Dec. 16, 1887; 11 Atl. Rep. 760. 

23. CONTRACT—BreachH— Waiver. In an action to 
recover possession of a stallion when the ownership, 
the contract and its breach are admitted, the burden of 
proving the defense of waiver is on the defendant.— 
Treacy v. Barclay, Ky. Ct. App., Jan. 12, 1888; 6 8. W. 
Rep. 433. 

24. CONTRACT—Contractor— Subcontractor — Ratifica- 
tion. Where a contractor lets part of his work to a 
subcontractor by an agreement between themselves, 
the principal, for whom the work is being done, is not 
responsible, under the terms of that agreement, to the 
subcontractor, and the use and occupations of the 
work, when completed, does not amount to a ratifica- 
tion of that agreement.— Woodruff v. Rochester, etc. Co., 
N. Y. Ct. App., Jan. 17, 1888; 14 N. E. Rep. 832. 

25. CORPORATION—Process—Service. Where pro- 
cess wa8 served upon a solicitur of a corporation, and 
afterwards the complainants in the cause obtained a 
decree for want of appearance and one for the sale of 
the property in question, and such ‘a sale was duly 
made, and afterwards complainant sought to have the 
sale set aside: Held, that they were estopped by having 
taken advantage of the service.—Presstman v. Mason, 
Md. Ct. App., Dec. 15, 1887; 11 Atl. Rep. 764. 

26. CosTs—Appeal—Abstract. On application to 
retax costs of printing an abstract on appeal, when it 
appears it might have been reduced one-half, but was 
increased by unnecessary amendments by the plaintiffs, 
the motion will be granted, but without costs of motion. 
—Hopkins v. Rush River, 8. C. Wis., Jan. 10, 1888; 35 N. W. 
Rep. 939. 

27. Costs—Security—Justice—Appeal. Where, on 
on appeal from a justice, additional security was not 
given in the time required by the court, but at the next 
term on a new appeal additional time was granted, it 
was held that there was no error.—Robare v. Kendall, 8. 
C. Neb. Jan. 6, 1888; 35 N. W. Rep. 940. 


28. CoUNTIES—Boundaries — Actions. A district 
court has no jurisdiction of a suit between two counties 
about their boundaries when the survey was made be- 
fore April, 1885.—Rockwall Co. v. Kaufman Co., 8. C. Tex., 
Nov. 29, 1887; 6S. W. Rep. 431. 


29. Costs — Jurisdictional Amount—Executors—Stat- 
ute of Limitations. When the representatives of a 
deceased sue the administrator under one title and for 
an undivided interest, if their joint interest exceeds the 
jurisdictional minimum the court has jurisdiction ; and 
when it is intended to proceed against his sureties the 
federal court has jurisdiction for an accounting without 
a prior probate accounting. When an administrator 
has not made a final report and has done no act show- 
ing that he thought his trust had ended, the statute of 
limitations does not run.—Prince v. Towns, U. 8. C. C. (8. 
Car.), Dec. 6, 1887; 33 Fed. Rep. 161. 

30. COVENANT — Assignment—Release. Where, by 
the terms of a lease, the lessee covenants that he wil 
build upon the premises leased within six years from 
the date of the lease, and afterwards assigns the lease 
to another person, and after the assignment has been 
made the lessor releases the original lessee from the 
obligation to build contained in such covenant: Held, 
that the assignee of the lease was not bound to build in 
accordance with its terms.—Smith v. Rector, N. Y. Ct. 
App., Jan. 17, 1888; 14 N. E. Rep. 825. 


31. CRIMINAL LAaw— Appeal—Swearing Jury.——On 
appeal, a judgment in a case of assault with intent to 
kill will be reversed, when the record does not show 
that the jury was sworn.—Carnett v. State, 8. C. Ark., 
Jan. 7, 1888;68. W. Rep. 513. 

32. CRIMINAL LAW—Burglary—Conspiracy to Commit. 
Under Texas law, aconviction of burglary does 
not bar a prosecution for a conspiracy to commit a 
burglary.— Whitford v. State, Tex. Ct. App., Dec. 14, 1887; 
68. W. Rep. 537. 
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33. CRIMINAL LAW—Defendant—Witness—Third Party. 
When a defendant becomes a witness in a crimi- 
nal case, he can be cross-examined and impeached as 
other witnesses, and the inquiry involves his whole 
moral character. Admissions of athird party that he 
committed the homicide under investigation is not ad- 
missible on behalf of the accused on trial.— Peck v. State, 
S. C. Tenn., Jan. 14, 1888; 68. W. Rep. 389. 

34. CRIMINAL LAW—Evidence—Orders. On a trial 
of a murder case, it is improper for the court to allow 
the prosecution to read to the jury the order of the 
court allowing a change of venue for local prejudice.— 
Shamberger v. State, Tex. Ct. App., Dec. 14, 1887; 6 8. W. 
Rep. 540. 

35. CRIMINAL Law—Gaming—Variance. Evidence 
of gaming at a private residence does not support an 
indictment for gaming at a house not a private resi- 
dence.— Borders v. State, Tex. Ct. App., Nov. 23, 1887; 6S. 
W. Rep. 532. 

36. CRIMINAL LAW — Homicide — Trespasser. The 
owner of real property, in possession of it by his ten- 
ants, may go to it and upon it for the purpose of remon- 
strating with a trespasser thereon, and for the further 
purpose of removing structures put there by the tres- 
passer, without thereby, and without more, losing the 
right of defending himself if the trespasser make a 
murderous assault upon him.—Bush v. People,8. C.Colo., 
Jan. 4, 1888; 16 Pac. Rep. 290. 

37. CRIMINAL LAaw—Joinder of Offenses—Election.— 
When an indictment charges forgery in one count and 
the uttering of a forged instrument in a second count, 
the State should not be required to elect.— Williams v. 
State, Tex. Ct. App., Nov. 23, 1887; 6S. W. Rep. 531. 


38. CRIMINAL Law — Jury—Separation. After re- 
tiring, a jury went to a restaurant, and three of them 
went to a bar, about twenty-five feet from the others, 
for drinks: Held, that a new trial must be granted.— 
People v. Thornton, 8.C. Cal., Jan. 3, 1888; 16 Pac. Rep. 244. 


39. CRIMINAL Law—Larceny. Defendant was au- 
thorized to ride a horse to a certain place and then he 
was to turn it loose; on the way he converted it to his 
own use by exchanging it for an overcoat: Held, that 
he was not guilty of lurceny.—Stokeley v. State, Tex. Ct. 
App., Dec. 16, 1887; 6 S. W. Rep. 538. 


40. CRIMINAL LAW—Perjury—Oath. In an indict- 
ment for perjury, it must clearly appear that the de- 
fendant was sworn. One may swear who is not sworn. 
— United States v. McConaughy, U. 8. D. C. (Oreg.), Dec. 29, 
1887 ; 33 Fed. Rep. 168. 

41. CRIMINAL LAaW—Pleading—Evidence. The alle- 
gation in an indictment, that the defendant threw a 
missile, “to-wit, a stone,’ at astreet-car, is not sus- 
tained by proof that he threw a billet of wood. —Com- 
monwealth v. McCarthy, 8. J.C. Mass., Jan. 6, 1888; 5 N. 
Eng. Rep. 511. 


42. CRIMINAL LAW—Sale of Mortgaged Property—Vari- 
ance. An indictment for fraudulently disposing of 
mortgaged property stated that the sale was made toa 
party unknown to the grand jury. The evidence showed 
that he was known or could have been known by the 
use of slight diligence: Held, that a conviction could 
not be supported.— Presley v. State, Tex. Ct. App., Dec. 16, 
1887; 6S. W. Rep. 540. 

43. CRIMINAL Law — Sledge-hammer. A sledge- 
hammer is a deadly weapon, under Gen. Stat. Ky. ch. 29, 
art. 4, § 2.—Philpot v. Com., Ky. Ct. App., Jan. 19, 1888; 6 8. 
W. Rep. 455. 

44, CRIMINAL LAW—Witness—Leading Questions. 
A leading question is properly admitted, when the 
record shows that the witness is ignorant of the lan- 
guage, dull, and unwilling to testify.—Navano v. State, 
Tex. Ct. App., Nov. 26, 1887;6 8. W. Rep. 542. 

45. CRIMINAL PRACTICE — Continuance — Absence of 
Counsel. The refusal to grant a continuance in a 
criminal case on account of the absence of one or two 
or more counsel is not error without a showing that a 
fair trial could not be had without his presence, or that 









































his place was not and could not be supplied.— Stephens 
v. Com., Ky. Ct. App., Jan. 21, 1888; 6S. W. Rep. 456. 

46. CRIMINAL PRACTICE—Indictment—Amendment.—— 
Under Texas laws, an incorrect statement in an indict- 
ment as to the date of the beginning of the term may be 
amended by leave of court, but the amendment is un- 
necessary.— Osborne v. State, Tex. Ct. App., Dec. 7, 1887; 6 
8. W. Rep. 536. 

47. CRIMINAL PRACTICE—Larceny — Third Party. 
When, in a case of larceny, the evidence is entirely cir- 
cumstantial, the acts and declarations of a third party 
may be proved to show that a larceny was committed 
and that such party was one of the offenders, though 
the evidence does not tend to implicate the defendant. 
—State v. Peterson, 8. C. Kan., Jan. 7, 1888; 16 Pac. Rep. 263. 

48. CURTESY—Desertion—Forfeiture. In Pennsyl- 
vania, a husband forfeits his right to curtesy by wilful 
desertion of his wife for one year or more preceding her 
death. And the desertion being proved it devolves up- 
on him to show, if he can, that he had good reason for 
deserting her.—Bealor v. Kahn, 8. C. Penn., Oct. 3, 1887; 11 
Atl. Rep. 776. 

49. DAMAGES. A saloon-keeper is responsible in 
damages for injuries suffered by one of his guests by 
the reason of the mischief and folly of another guest. 
The saloon-keeper is bound to preserve good order in 
his premises.— Rommel v. Schambacher, 8. C. Penn., Oct. 
10, 1887; 11 Atl. Rep. 779. 

50. DAMAGES—Death — Action by Parent. Under 
Missouri law, when a parent sues for the death of his 
child, the measure of damages is the pecuniary benefit 
the parent might hope for during the minority of the 
child,in the absence of circumstances calling for punitive 
damages.— Parsons v. Mo. Pac. R. Co.,8.C. Mo., Jan. 16, 
1888; 6S. W. Rep. 464. 

51. DEED—Consideration — Indebtedness. A pre- 
existing indebtedness is a good consideration for a deed, 
under Civil Code California, § 1214.—Gassen v. Hendrick, 
8. C. Cal., Dec. 29, 1887; 16 Pac. Rep. 242. 

52. DEED—Description — Common Source. Where 
a grantor has conveyed his land in parts, calling them 
the north and south half, and has bounded them, in 
ejectment between parties who claim from him, and 
whose deeds so described the land, the parties are 
bound by the descriptions given by him to the parts so 
designated.— Wandey v. Casey, S.C. Mo., Dec. 19, 1887; 6 
8. W. Rep. 376. 

53. DEEDS—Grantees—Trustees for Counties. In 
1821, trustees were appointed by law to erect county 
buildings and to select a county-seat for Pulaski county. 
Twenty days thereafter certain land was conveyed to 
the commissioners in trust for the county for those 
purposes. Counties were incorporated in 1837: Held, 
that the deed was valid.—Martin v. Skipwith, 8. C. Ark., 
Jan. 7, 1888; 68. W. Rep. 514. 

54. DEFAULT—Process. Where one has had judg- 
ment of default rendered against him without service of 
process upon him and he is a resident of another 
county, he is entitled to have the judgment annulled 
without showing a meritorious def —Dobb v. 
McNamara, §. C. Ind., Jan. 18, 1888; 14 N. E. Rep. 887. 

55. DEPOSITION—Not Completed.— When, in a deposi- 
tion de benne esse before the cross-examination is com- 
pleted, the interpreter refuses to act further, and another 
cannot be obtained before the witness leaves port, the 
deposition is inadmissible, though signed by the wit- 
nes.— The Jacob Brandon, U. 8. D. C. (8. Car.), Dec. 28, 
1887; 33 Fed. Rep. 160. 

56. DivorcE—Cruelty—Pending Suit. In a suit for 
divorce the wife charged her husband with cruelty, 
which consisted in filing in another suit between them 
an affidavit charging her with unchastity, but she did 
not state whether that suit was terminated: Held, that 
the petition was demurrable.— Haley v. Haley, 8. C. Cal., 
Jan. 5, 1888; 16 Pac. Rep. 248. 

57. DIVORCE — Desertion. When a woman could 
remain with her husband with safety to her person and 
consistently with her self-respect, but leaves him fo 
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the purpose of ubtaining a divorce and for pecuniary 
gain, or because she dislikes him, she is guilty of wilful 
desertion.—Cline v. Cline, 8. C. Oreg., Nov. 9, 1887; 16 Pac. 
Rep. 282. 

58. DRAINAGE—Statute — Laches. Construction of 
drainage laws of Indiana. When a party loses his right 
to object by laches.— Blake v. Quirey, 8. C. Ind., Jan. 19, 
1888; 14 N. E. Rep. 916. 

59. EASEMENT — Equity—Statute of Frauds — Judicial 
Notice.———Circumstances stated in which the statute 
of frauds is held to be a bar to an unexecuted parol con- 
tract. The court will take judicial notice that a stone 
wall built near windows will exclude light and air.— 
Ware v. Chew, N. J. Ct. Chan., Jan. 12, 1888; 11 Atl. Rep. 
746. 

60. ELECrION—Closing Polls. All votes cast after 
the hour for closing the polls are illegal and cannot be 
counted.— Varney v. Justice, Ky. Ct. App., Jan. 24, 1888; 6 
8. W. Rep. 457. 

61. ELECTIONS—Contests — Ballots as Evidence. 
When the clerk of the county puts the ballots returned 
to him in a room with insecure fastenings, leaving them 
there for a week, they are not admissible as evidence in 
a contest.— Powell v. Holman, 8. C. Ark., Dec. 17, 1887; 6S. 
W. Rep. 505. 


62. EMINENT DOMAIN—Statute—Action—Benefits. 
Construction of New York statutes, relating to the tak- 
ing of property in widening a street in the city of 
Brooklyn. The holder of such property is entitled to 
bring an action to recover his damages, even before the 
commissioners have assessed the benefits.— McCormack 
v. City of Brooklyn, N. Y. Ct. App., Jan. 17, 1888; 14 N. E. 
Rep. 808. 

63. Equiry — Receiver — Adverse Possession —- Trying 
Title. Equity will not entertain a bill totry title and 
obtain possession of land held by one adversely, though 
the complainant asks to remove clouds from the title, 
even at the suit of a receiver.—Harland v. Bankers, etc. 
T. Co., U. 8. C. C. (N. Y.), 1887; 83 Fed. Rep. 199. 


64. Equiry—Jurisdiction — Practice.——Where several 
parties file a bill against a defendant claiming land 
which he has in his possession and praying for a parti- 
tion of it among themselves, and it appears that de- 
fendant has no title at all, the court has no jurisdiction 
to make the partition prayed for among the com- 
plainants.— Emerson v. Pierce, N. J. Ct. Chan., Jan. 7, 1888; 
11 Atl. Rep. 745. 


65. Equiry—Pleading. Where a wife files a bill in 
equity, claiming repayment of a sum of money advanced 
by her to her husband for a special purpose, and his 
answer sets up that the money was given to him by her, 
the answer is responsive to the bill and can only be 
disproved by the testimony of two witnesses, or of one 
with corroborating circumstances.— Appeal of Gleghorne, 
8. C. Penn., Jan. 3, 1888; 11 Atl. Rep. 797. 

66. Equiry—Reformation of Instrument—Promissory 
Note. Circumstances stated under which the evi- 
dence given in the case, was held insufficient to warrant 
a reformation of a promissory note at the instance of 
the payee and first indorser thereof.—Ahlborn v. Wolf, 
8. C. Penn., Jan. 3, 1888; 11 Atl. Rep. 799. 


67. ESTOPPEL—Deed—Recital. When a party con- 
veys his interest in land to his joint tenant, stating in 
the deed that the two own the land in fee-simple, such 
deed will convey his interest in fee-simple acquired on 
the subsequent death of his joint tenant, when there 
was sufficient consideration for the deed and creditors 
are not prejudiced.—Apgar v. Christophers, U. 8. C. C. (N. 
J.), Dec. 1, 1887; 33 Fed. Rep. 201. 


68. EsTOPPEL—In Pais—Municipal Corporation. 
A city is not estopped to enjoin the collection of a judg- 
ment against it, because the assignee thereof before 
assignment asked the city attorney and treasurer if it 
would be paid, to which question they replied in the 
affirmative, in the absence of express anthority to them 
to bind the city.— Taylor v. Nashville, etc. R. Co., 8. C. 
Tenn., Dec. 7, 1887; 68. W. Rep. 393. 



































69. EVIDENCE — Another Judgment. In an action 
to cancel a jadgment for fraud, another judgment tend- 
ing to disprove the allegations of the suit, is admissible 
in evidence.— Bilger v. Buchanan, 8. C. Tex., Nov. 1, 1887; 
68. W. Rep. 408. 

70. EvVIDENCE—Expert—Witness. One is a compe- 
tent.witness as an expertin marine matters, who has 
been for many years engaged as a shipbroker, and who 
knows the character of the vessel in question, from 
published reports of her reputation and description and 
from records of the kind usually relied upon by persons 
interested in maritime matters.—Slocovich v. Orient, etc. 
Co., N. Y. Ct. App., Jan. 17, 1888; 14 N. E. Rep. 802. 

71. EVIDENCE—Seller—Declarations. The declara- 
tions of a seller of personalty, made after the sale and 
not in the presence of the purchaser, are not admissible 
against the latter.—Boaz v. Schneider, 8. C. Tex., Nov. 4, 
1887; 6S. W. Rep. 402. 

72, EXECUTION—Seal—Amendment. When an exe- 
cution has been issued and levied, the court may subse- 
quently, on motion, direct the clerk to attach thereto 
his official seal, which he has omitted to do.—Haill v. 
Lackmond, 8. C. Ark., Dec. 24, 1887; 6S. W. Rep. 510. 

73. EXECUTORS—Administrators — Ancillary Adminis- 
tration. The administration of an estate in the State 
of the domicile of the intestate is the primary adminis- 
tration, administration in other States is auxiliary. It 
is the duty of the administrator in the latter to bring the 
funds into the State of the domicile where the adminis- 
trator in that State will pay the debts out of the pro- 
ceeds of personalty and distribute the remainder, if any. 
— Young v. Wittenmyre, S. C. Ill., Jan. 19, 1888; 14 N. E. Rep. 
869. 

74. EXECUTOR—Practice—Compensation of Executor 
—Discretion. The compensation of an executor de- 
pends very greatly upon the discretion of the court, 
which may of its own motion make the proper allow- 
ance, even after having referred the matter to a master. 
—Cozx v. Baker, 8. C. Ind., Dec. 30, 1887; 14 N. E. Rep. 740. 

75. EXTRADITION—Requisites—Authority. In pro- 
ceedings for extradition of a fugitive from justice, a pre- 
liminary mandate from the executive department is not 
necessary, and the fact that the proceedings are insti- 
tuted by a foreign government may appear elsewhere 
than in the complaint.—Jn re Herres, U. 8. C. C. (Minn.), 
Dec. 16, 1887 ; 33 Fed. Rep. 165. 

76. FrauD—Canceling Deed —Laches. A bill in 
equity cannot be maintained to set aside for fraud a 
deed made more than ten years before, during all of 
which time the plaintiff was of age.—Hoffert v. Miller, Ky. 
Ct. App., Jan. 19, 1888; 6 8. W. Rep. 447. 

77. FRAUDS —Statute of—Leases. The statute of 
frauds of Charles II. is in force in New Mexico, and 
leases not extending beyond three years need not be in 
writing.—Childers v. Talbott, 8. C. N. Mex., January, 1888; 
16 Pac. Rep. 275. Bs ; 

78. FRauDs—Statute of—Memorandum. A memo- 
randum, giving place and date, acknowledging receipt 
of so much money on account on his place, known as 
the “James Perry tract of land,’’ which tract he states 
he has sold to A for so much, part cash and the balance 
to bear interest at ten percent. per annum till paid, 
which is signed, is sufficient, under the statute of fraud. 
—Morrison v. Dailey, 8. C. Tex., Nov. 22, 1887;6 8. W. Rep. 
426. 

79. GAMING — Gambling Consideration — Promissory 
Note. Where the money won in a gambling trans- 
action is paid to the winner out of money raised by the 
discount of his own note, and the loser gives him his 
note as an indemnity against the accommodation note, 
which the winner has been obliged to pay, the loser’s 
note of indemnity is not founded on a gambling consid- 
eration and may be collected.—Hoyt v. Cross, N. Y. Ct. 
App., Jan. 17, 1888; 14 N. E. Rep. 801. 

80. Girt — Parol — Land. A parol gift of land fol- 
lowed by immediate and continued possession will pre- 
vail over all subsequent grants by the donor, except 
such as the donee acquiesced in while the title stood in 
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the doner.— Potter v, Smith, 8. C. Mich., Jan. 19, 1888; 35 N. 
W. Rep. 916. 

81. HABEAS CorPUsS—Conflict of Jurisdiction—Appeal. 
An appeal lies from the final disposition of a 
habeas corpus case by a district judge. A was indicted in 
K county, took a change of venue to D county, then 
went to E county, where he was adjudged insane and 
delivered to custodians. He was arrested, having for- 
teited his bail in D county. His custodians sued outa 
writ of habeas corpus in E county. Held, that under 
Texas law the writ should have been made returnable 
to the district judge of K county.—£r parte Trader, Tex. 
Ct. App., Nov. 26, 1887; 6S. W. Rep. 533. 

82. HIGHWAYs—Defective Ways —Pleading—Evidence. 
Where, in an action for injuries sustained by rea- 
son of a defective highway, the proof showing that it 
was washed across in gullies, the averment that plaint- 








. iff broke through the ice into one of those gullies was 


not misleading, nor was the defendant misled thereby. 
—Lifin v. Beverly, 8. J. C. Mass., Jan. 6, 1888; 5 N. Eng. 
Rep. 525. 

83. HIGHWAY — Laying Out —Town. Construction 
of Massachusetts statutes prescribing the mode of lay- 
ing out highways and the duties of selectmen relative 
thereto.—Carr v. Berkley, 8. J. C. Mass., Jan. 6, 1888; 5 N. 
Eng. Rep. 514. 

84. HIGHWAYS — Obstructions — Special Injury. 
Where, in an action for obstructing a public road, the 
plaintiff does not allege special injury, his petition is 
demurrable.—San Jose B. Co. v. Brooks, 8. C. Cal., Dec. 30, 
1887; 16 Pac. Rep. 250. 

8. HIGHWAYS — Water — Water-courses — Riparian 
Rights. Construction of Massachusetts statute, 
relative to laying out of highways. The duties of the 
selectmen in laying out highways with reference to sur- 
face water, water-courses, and the rights of riparian 
owners.—Nealley v. Bradford, 8. J. C. Mass., Jan. 6, 1888; 
5 N. Eng. Rep. 515. 

86. HUSBAND AND WIFE—Abandonment of Wife. 
A husband who abandoned his wife before Laws Wis. 
1885, ch. 422, is liable to its provisions if he continues the 
abandonment to the time of the trial. The words 
“being of sufficient ability” refers to his capacity to 
earn wages, as well as to his property.—State v. Witham, 
8. C. Wis., Jan. 10, 1888; 35 N. W. Rep. 934. 


87. INFANT—Contract—Avoiding Contract. An in- 
fant by his next friend may maintain a suit to recover 
back the money paid for a bicycle, although upon the 
trial he may state that he is willing to stand by his con- 
tract.—Pyne v. Wood, 8. J. C. Mass., Jan. 6, 1888; 5 N. Eng. 
Rep. 533. 

88. INFANT—Contract — Ratification. An infant 
made a note and died two years after obtaining hls ma- 
jority, having done nothing relative to the note: Held, 
that it was for the jury to say whether he had ratified 
the note.— Tyler v. Fleming, 8. C. Mich., Jan. 12, 1888; 35 
N. W. Rep. 902. 

89. INSOLVENCY LAWs—Discharge—Appeal. Con- 
struction of the insolvency laws of Maryland. When, 
under those laws, a creditor may appeal from a final 
order discharging the insolvent and upon what grounds 
that appeal can be sustained.— Waters v. Momenthy, Md. 
Ct. App., Dec. 16, 1887; 11 Atl. Rep. 763. 

90. INSURANCE—Forfeiture— Waiver. The delay of 
an insurance company in declaring a forfeiture of a 
policy on its books for non-payment of the premium is 
no waiver of the condition requiring prompt payment. 
—Ashbrook v. Phenix, etc. Co.,8.C. Mo., Jan. 16, 1888; 6S. 
W. Rep. 463. 


91. INSURANCE—Guardian— Payment. Where, by 
the terms of an insurance policy or the by-laws of a 
mutual benefit society, the insurance money is to be 
paid to the guardian of the minor children of the in- 
sured, such payment can only be lawfully made to the 
legally appointed guardian of such children, and pay- 
ment toany other person will not exonerate the in- 
surer.— Wuesthoff v. Germania, etc. Co., N. Y. Ct. App., 
Jan. 17, 1888 ;g14 N.JE. Rep.{ 811 
































92. INSURANCE — Mutual Companies— Estoppel. 
Where a mutual fire and marine insurance company 
carries on its business in two distinct departments, 
each independent of the other, and one of them does a 
losing business, persons dealing with that department 
and having notice of the division of liability are estop- 
ped from claiming payment of their losses out of the 
funds of the other department.—Doane v. Milville, etc. 
Co., N. J. Ct. Chan., Dec, 28, 1887; 11 Atl. Rep. 739. 

93. INSURANCE—Reinsurance—Insurable Interest. 
A reinsurer has an insurable interest in the property at 
risk, for which he is responsible under his original con- 
tract of insurance.—Manufacturers’, etc. Co. v. Western, 
etc. Co., 8. J. C. Mass., Jan. 3, 1888; 5 N. Eng. Rep. 501. 

94. INSURANCE—Wager—Collateral Security. Where 
one assigns a policy of insurance to secure a debt, and 
the disproportion between the amount of the policy 
and the debt secured is very great, it will be held to be 
merely a wager, and the creditor can retain no more of 
the insurance money than his debt and the necessary 
expenses.—Cooper v. Weavers’, etc. Co.,8. C. Penn., Oct. 8, 
1887; 11 Atl. Rep. 780. 

95. INTOXICATING LIQUORS — Evidence. On an in- 
dictment for keeping for sale intoxicating liquors un- 
lawfully, it is competent and suflicient to prove that 
such liquors were found concealed in defendant’s bar 
room.—Commonwealth v. Locke, 8. J. C. Mass., Jan. 2, 1888; 
5 N. Eng. Rep. 498. 

96. INTOXICATING LIQUORS — Change of Venue. 
One convicted before a justice of the peace for selling 
intoxicating liquors is not entitled on appeal to the cir- 
cuit court to a change of venue.—Boldt v. State, 8. C. 
Wis., Jan. 10,1888; 35 N. W. Rep. 935. 


97. INTOXICATING LIQUORS—Fine — Application. 
On conviction of keeping a place for the unlawful sale 
of intoxicating liquors, which is declared to be nui- 
sance, it is error to direct twenty-five per cent. of the 
fine to be applied for the use of the board of pharmacy. 
— State v. Noel, 8. C. lowa, Jan. 25, 1888; 35 N. W. Rep. 922. 


98. INTOXICATING LIQUORS—Fines—Property. The 
lien on the premises where liquor is illegally sold does 
not arise before judgment, and an injunction to prevent 
a sale thereof pending proceedings is properly dis- 
solved on motion.—Bonesteel v. Downs, 8. ©. Iowa, Jan. 
25, 1888; 35 N. W. Rep. 924. 

99. INTOXICATING LIQUORS—Habeas Corpus,———Code 
Ga. § 1419, amended October 16, 1885, is constitutional. 
Where a person convicted under that law, which has 
never been sustained by the supreme court, applies to 
a federal judge for a writ of habeas corpus, its issuance 
is discretionary with the judge.— United States v. Ronan, 
U. 8. C. C. (Ga.), Nov. 7, 1887; 33 Fed. Rep. 117. 


100. INTOXICATING LIQUORS—Licenses—Fee. - Un- 
der Kentucky law, the county clerk should collect the 
license fee for permission to sell intoxicating liquors 
and should receive the commission.—Severance v. Kelly, 
Ky. Ct. App., Jan. 12, 1888; 68. W. Rep. 386. 


101. INTOXICATING LIQuORS — Licenses — Repeal. 
The act of February 20, 1883, allowing certain parties to 
sell wine within three miles of achurch or school, was 
not repealed by the act of March 81, 1883, imposing a tax 
upon all vendors of liquors.—Chamberlain v. State, 8. C. 
Ark., Jan. 7, 1888; 68. W. Rep. 524. 

102. INTOXICATING LIQUORS — Local Option. The 
local option law of Missouri of 1887 is constitutional.— 
State v. Pond, 8. C. Mo., Dec. 19, 1887; 68. W. Rep. 469. 

108. INTOXICATING LIQUORS — Patent Medicines. 
The law does not intend to prohibit the sale of medicines 
because they contain alcohol, and the fact that a medi- 
cine contains alcohol is not of itself evidence that its 
sale is unlawfal.— Davis v. State, 8. C. Ark., Dec. 3, 1887; 6 
S. W. Rep. 388. 

104. INTOXICATING LIQUORS—Pharmacists. A cer- 
tificate of a pharmacist can be cancelled and his name 
stricken from the registry only upon receipt of his con- 
viction from the court.—Straight v. Crawford, 8. C. lowa, 
Jan, 25, 1888; 35 N. W. Rep. 920. 
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105. INTOXICATION — Prosecution. Chapter 104, 
Laws 1883. punishing drunkenness in certain cases, is 
constitutional.— State v. Brown, 8. C. Kan., Jan. 7, 1888; 16 
Pac. Rep. 259. 

106. JUDGMENT — Collateral Attack. A judgment 
founded upon a scire facias after two returns of nihil, 
cannot be attacked collaterally.—Murray v. Weigle, S.C. 
Penn., Jan. 3, 1888; 11 Atl. Rep. 781. 

107. JUDGMENT — Res Adjudicata. A dismissal of 
the petition on demurrer and a judgment on the merits 
in a suit against directors of a corporation for making 
false statements as toits assets, is res adjudicata in a 
Suit on the same demands against the same parties for 
neglecting to file a statement of the company’s condi- 
tion.— Schroers v. Bisk, 8 S.C. Colo., Jan. 4, 1888; 16 Pac. Rep. 
285. 

108. JUDGMENT—Res Adjudicata. A suit by a child 
against her father’s administrator for the amount of a 
note she claims he gave her, is barred by a prior judg- 
ment in which she was a party, making a settlement 
and distribution of the estate among the heirs.— Watson 
v. Carman, Ky. Ct. App., Jan. 21, 1888; 6 S. W. Rep. 450. 


109. JUDGMENT—Res Adjudicata—Appeal. The fact 
of appeal from a judgment, or a writ of error taken 
thereon, does not, in Texas, prevent the judgment from 
being res adjudicata.— Thompson v. Giffin, 8. C. Tex., Nov. 
11, 1887; 6S. W. Rep. 410. 


110, JUDICIAL SALES—Failure of Title. Where an 
administrator, who was appointed the commissioner to 
sell the decedent’s land, soldthe land, some of which 
did not belong to the estate, promising not to enforce 
payment for the latter land tillthe purchaser obtained 
a good title, which he was unable to do: Held, that the 
administrator would be enjoined from collecting the 
purchase money for that portion.— Wright v. Underwood, 
Ky. Ct. App., Jan. 14, 1888; 6S. W. Rep. 437. 


111. JURISDICTION — Federal — Chose in Action. 
Where the transfer of a chose in action requires an 
assignment, the federal court has jurisdiction only when 
the assignor might have sued there. When it is made 
by a corporation to bearer and may be transferred by 
delivery, the court has jurisdiction for citizenship, 
though the former holder could not have sued there.— 
Newgass v. New Orleans, U. 8. C. C. (La.), Jan. 2, 1888; 33 
Fed. Rep. 196. 

112. JURISDICTION—Federal — Chose in Action. A 
federal court, under the act of March 3, 1887, has no 
jurisdiction of an action for damages for refusal to ac- 
cept goods purchased, brought by an assignee, unless 
the assignor could have sued in that court.—Simons v. 
Ypsilanti P. Co., U. 8. C. U. (Mich.), Jan. 3, 1888; 33 Fed. 
Rep. 193. 

113. JURISDICTION—Federal—Non-resident Defendant. 
Under the act of March 3, 1887, the federal court 
has original jurisdiction in suits against non-resident 
defendants.—Short v. Chicago, etc. R. Co., U. 8. C. C. 
(Minn.), Dec. 15, 1887; 33 Fed. Rep. 114. 


114. JURISDICTION—Will—Equity. Where a fund is 
within the jurisdiction of an appellate court, and an ap- 
peal is taken from a decree disposing of a portion of 
that fund, which portion is not within the jurisdiction, 
the amount of the whole fund controls the jurisdiction 
of the appellate court. It is the function of courts of 
equity to construe wills and to give them effect accord- 
ing to the manifest intention of the testators.—Longwith 
v. Riggs, 8. C. Ill., Nov. 8, 1887; 14 N. E. Rep. 840. 


115. JUSTICE OF THE PEACE—Constitutional Law. 
The statute of New York authorizing the election of 
justices of the peace for the village of Canton and de- 
fining their jurisdiction is constitutional.—People ez rel. 
vw. Terry, etc. Co., N. Y. Ct. App., Jan. 11, 1888; 14 N. E. 
Rep. 815. 

116, LACHES — Railroad—Eminent Domain. After 
the lapse of twenty years it is too late for the land- 
owner to object that the railroad company have failed 
to deliver a plan of the land taken by eminent domain, 
although by Gen. Stat. ch. 63, §5, the railroad company 









































is bound to deliver such a plan.— Abbott r. New York, etc. 
Co., 8. J. C. Mass., Jan. 3, 1888; 5 N. Eng. Rep. 527. 

117. LANDLORD AND TENANT—Covenant—Repair. 
A landlord who has executed a covenant to keep a cer- 
tain roof in repair, is entitled to notice that the roof is 
out of repair before he can be held responsible in dam- 
ages for a breach of his covenant in failing to ascertain 
the condition of the roof and repair it in due season.— 
Thomas v. Kingsland, N. Y. Ct. App., Jan. 17, 1888; 14 N. E. 
Rep. 807. 

118. LANDLORD AND TENANT—Intoxicating Liquors.—— 
A landlord has not the control of premises occupied by 
his tenant who is in possession under a lease, and is not 
liable for the keeping for sale therein of intoxicating 
liquors contrary to the statute law of Massachusetts.— 
Commonwealth v. Wentworth, 8. J.C. Mass., Jan. 7, 1888; 5 
N. Eng. Rep. 536. 

119. LARCENY — Money—Indictment—Evidence. It 
is sufficient, in Indiana, in an indictment for larceny to 
describe money stolen as “‘money,”’ whether it be sil- 
ver, gold, bank notes or greenbacks; but if the indict- 
ment describes the particular kind of money the proof 
must show that that kind of money was stolen.—Lewis 
v. State, 8. C. Ind., Jan. 18, 1888; 14 N. E. Rep. 892. 

120. LlEN—Judgment—Mortgage—Priority.—A judg- 
ment prior to the purchase of land is superior to a 
mortgage given a month after the purchase to secure 
money loaned to complete the purchase, there being no 
obligation on the mortgagee to pay the debt and no 
agreement to subrogate him to the rights of the vendor. 
Cohn v. Hoffman, 8. C. Ark., Dec. 24, 1887; 6S. W. Rep. 511. 

121. LIMITATIONS — Adverse Possession—Patent. 
When one obtaining a patent for land finds another in 
possession under a deed from a third party, such pos- 
session will ripen into a good title, unless he brings suit 
within the time limited. In such case defendant will 
not be required to show that his holding is exclusive of 
the title of any other.— Martin v. Skipwith, 8. C. Ark. Jan. 
7, 1888; 6S. W. Rep. 514. 

122. LIMITATIONS—Breach of Marriage Promise. 
Where a party sued for breach of marriage promise 
pleads that the cause of action did not accrue within 
two years before the bringing of the suit, the plea is bad 
because it does not allege that it was not brought 
within two years after the plaintiff became of age.— 
Lehman v. Scott, 8. C. Ind., Jan. 18, 1888; 14 N. E. Rep. 914. 

123. LIMITATIONS — Domiciles. One whose resi- 
dence was in New Hampshire and who only occasion- 
ally came into Massachusetts, had no domicile in the 
latter State and was not entitled to the benefit of its 
statutes of limitations nor subject to the liabilities 
thereof.—Converse v. Johnson, S. J. C. Mass., Jan. 7, 1888; 
5 N. Eng. Rep. 573. 

124. LIMITATION —Pleading—Indictment.——Under the 
Statute law of Pennsylvania, an indictment for larceny 
must be brought within two years after the commission 
of the offense, and exception is made if the person 
charged is during that time absent from the State; an 
indictment alleging the facts necessary to bring the 
case within the exception is sufficient, although those 
facts are not set forth in the count which charges the 

—R berger v. C lth, 8. C. Penn., Jan. 3, 
1888; 11 Atl. Rep. 782. 

125. LOTTERY. Circumstances stated under which, 
by the laws of Maryland, a person may be convicted of 
having sold lottery tickets. The construction of Mary- 
land statutes on the subject of lotteries, held to be lib- 
eral.—Smith v. State, Md. Ct. App., Dec. 16, 1887; 11 Atl. 
Rep. 758. 

126. MALICIOUS PROSECUTION — Advice of Counsel — 
Termination of Prosecution. The institution of a 
prosecution, after fully stating the case to his counsel 
and acting under his advice, is not a full defense to a 
suit for malicious prosecution, but a fact to be consid- 
ered by the jury. The suit cannot be maintained till 
there has been a final acquittal.—Glasgow v. Owen, 8. C. 
Tex., Nov. 22, 1887; 6 8. W. Rep. 527. 
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tion against two surgeons jointly for malpractice, it is 
error to refuse to permit to go tothe jury a judgment 
against one and in favor of the other. Ruling on con- 
tributory negligence in malpractice cases.—Lower v. 
Franiss, 8. C. Ind., Jan. 17, 1888; 14 N. E. Rep. 885. 

128. MASTER AND SERVANT — Risks of Business. 
When a brakeman’s death is due to the formation of 
sleet or ice during the trip on the top of the car, where 
he stood to handle the brakes, and no sand or salt had 
been supplied by the company to remove it, the mas- 
ter is not liable.—O’ Bannon v. Louisville, etc. R. Co., Ky. 
Ct. App., Jan. 12, 1888; 6S. W. Rep. 434. 

129. MASTER AND SERVANT —Rules for Business. 
When a servant is injured by reason of the failure of 
the defendant, a railroad, to provide a system of signals 
and regulations for the safe conduct of its business, a 
demurrer to a petition so alleging should not be sus- 
tained.—Regan v. St. Louis, etc. R. Co., 8. C Mo., Dec. 19, 
1887; 68. W. Rep. 371. 

130. MECHANIC’s LIEN—Amendment—Procedure—Par- 
ties. Construction of mechanic’s lien laws of Penn- 
sylvania. After the statutory period had expired an 
amendment cannot be permitted which introduces into 
the case new parties.—Knor v. Hilty, 8. C. Penn., Jan. 3, 
1888; 11 Atl. Rep. 792. 

131. MECHANIC’S LIEN—Mistake. A mistake in fil- 
ing a mechanic’s lien in the name of the owners of the 
property will not invalidate the lien, under Massachu- 
setts law. — McPhee v. Broderick, 8. J.C. Mass., Jan. 6, 
1888; 5 N. Eng. Rep. 520. 

132. Mines — Conveyance — Estoppel. When one 
conveys a mining claim, though by quitclaim deed, he is 
estopped to assert that it was not legally located.— 
Blake v. Thorne, 8. C. Ariz., Jan. 11, 1888; 16 Pac. Rep. 270. 

133. MORTGAGE — Assignment — Evidence —Seal. 
Where a mortgage has been assigned and the assign- 
ment has been lost and there is not sufficient evidence 
that the assignment was under seal, the assignment 
cannot be held to have carried with it the legal title.— 
Barrett v. Hinkley, 8. C. Ill., Jan. 19, 1888; 14 N. E. Rep. 
863. 

134. MORTGAGE —Ejectment. A mortgagor cannot 
bring an action of ejectment against a mortgagee in 
possession which involves the taking of an account of 
the amount due.— Moulton v. Leighton, U. 8. C. C. (Minn.), 
Dec. 15, 1887; 33 Fed. Rep. 143. 

1385. MORTGAGE —Fraud on Creditors. In this case, 
there was sufficient evidence of fraud in the mortgage 
and other deeds to restrain a sale under the mortgage. 
—Findley v. Findley, 8. C. Mo., Dec. 19, 1887; 6S. W. Rep. 
369. ° 

136. MORTGAGE — Second Mortgage — Foreclosure — 
Usury. A second mortgagee, who has not had pos- 
session and whose mortgage has not been foreclosed, 
cannot set up usury as a defense to a bill to foreclose 
the first mortgage.— Unionetc. Bank v. International Bonk, 
8. C. IIL, Jan. 19, 1888; 14 N. E. Rep. 859. 

137. MUNICIPAL CORPORATIONS — Abutting Owners — 
Streets—Right of Way—Highway. No private action 
can be maintained for vioiation of a public right, there 
being no private right injured. The law gives no com- 
pensations to private persons for the surrender of pub- 
lic rights. A grantee of land abutting on a public street 
takes the title to the middle of the street if his grantor 
owned it. Where lands abut on a proposed street the 
grantee of such lands takes a right of way over the pro- 
posed street, holding the same until the street becomes 
a public highway.—Dodge v. Pennsylvania, etc. Co., N. J. 
Ct. Chan., Jan. 10, 1888; 11 Atl. Rep. 751. 

138. MUNICIPAL CORPORATION — Change of Grade — 
Dainages. In an action against a municipality for 



































damages caused by an unlawful change of the grade of 
a street, whereby water accumulated on the property, 
the fact that such water was surface water is no de- 
fense.—Addy v. Janesville, 8. C. Wis., Jan. 10, 1888; 35 N. 
W. Rep. 931. 

139. MUNICIPAL CORPORATIONS — Creation —Constitu- 
tional Law.——Gen. St. Colo. § 3299, allowing the in- 





habitants of any part of a county not in a corporation 
to be formed into a municipal corporation, is constitu- 
tional.—People v. Fleming, 8. C. Colo., Dec. 24, 1887; 16 
Pac. Rep. 298. 

140. MUNICIPAL CORPORATIONS — Officers — Changing 
Salaries. Under Arkansas law, a recorder of a town 
is entitled to the salary attached to the office when he 
takes it, and in case of his re-election he is entitled to 
the salary fixed prior thereto by ordinance, though said 
ordinance was intended to apply to his first term also. 
Where the town has knowingly overpaid him, the ex- 
cess can be recovered in case he was a member of the 
board ordering such payment.— Terarkana v. Weeks, 8. 
C. Ark., Dec. 17, 1887; 6 8. W. Rep. 504. 

141. MUNICIPAL CORPORATIONS—Public Improvements 
—Petitioners. A stockholder of a corporation is 
not, nor is an administrator an owner of real property 
in a district to be improved in a city, under Mansf. Dig. 
Ark. § 828.—Rector v. Board of Improvement, 8. C. Ark., 
Dec, 24, 1887;.6 8. W. Rep. 519. 

142. MUNICIPAL CORPORATIONS—Sewers— Bonds. 
Under Nebraska laws, a city of the second-class has 
the power to issue bonds to raise money to construct 
sewers to drain surplus water from its principal street. 
—State v. Babcock, 8. C. Neb., Jan. 6, 1888; 35 N. W. Rep. 
941. 

143. MUNICIPAL CORPORATIONS— Towns—Limitation.— 
The vote of a town authorizing the treasurer to borrow 
money for the use of the town does not enable him to 
renew notes given for existing liabilities, and such re- 
newal of notes will not prevent the statute of limita- 
tions from running against the original notes.— Abbot v. 
North Andover, 8. J. C. Mass., Jan. 4, 1888; 5 N. Eng. Rep. 
499. 

144. NEGLIGENCE—Contributory Negligence. The 
question whether a child sitting on a sidewatk with her 
feet in the gutter, who was injured by a passing vehicle, 
was guilty of contributory negligence, is for the jury.— 
O’ Shaughnessy v. Suffolk, etc. Co., 8. J. C. Mass., Jan. 6, 
1888; 5 N. Eng. Rep. 535. 

145, NEGLIGENCE—Contributory Negligence—Railroad 
Crossing. Circumstances stated under which it is 
held that a person endeavoring to cross a railroad track 
is guilty of contributory negligence and cannot recover 
damages.—Jndiana, etc. Co. v. Hammock, 8. C. Ind., Dec. 
29, 1887; 14 N. E. Rep. 737. 

146. NEGLIGENCE—Contributory—Seaman. An ex- 
perienced seaman, placed to await orders in the wheel 
house of a steam barge, which was being towed, un- 
lashed the wheel without orders, and was injured in his 
efforts to hold the wheel: Held, that he was guilty of 
contributory negligence.— The John B. Lyon, U.S. D. C. 
(I1L.), Dec. 5, 1887; 33 Fed. Rep. 184. 

147. NEGLIGENCE—Fellow-servant—Directing Verdict. 
Where, in an action for personal injuries, it ap- 
pears that the injuries were caused by the negligence of 
a fellow-servant, and by that only: Held, that a verdict 
for the defendant should have been directed.— Allegheny, 
etc. Co. v. Rohan, 8. C. Penn., Jun. 3, 1888; 11 Atl. Rep. 789. 

148. NEGLIGENCE—Railroads—Crossings. A pas- 
senger in a street car at night was injured by a collision 
between the cur and a railroad train, there being no 
flagman there as required by city ordinance, and the 
street car driver having attempted to cross in front of 
the train after discovering its approach: Held, that both 
companies were liable, and the jury can apportion the 
damages between the two defendants, under Kentucky 
laws —Central, etc. R. Co. v. Kuhn, Ky. Ct. App., Jan. 19, 
1888; 6S. W. Rep. 441. 

149. NEGLIGENCE—Railroads—Trespasser. When 
the railroad company perceives that a trespasser on its 
track has placed himself there in peril, itis its duty to 
use all reasonable means at its command to save his 
life.—Louisville, etc. R. Co. v. Colman, Ky Ct. App., Jan. 
17, 1888; 6S. W. Rep. 438. 

150. NEGLIGENCE — Railway Crossing — Contributur, 
Negligence.———Circumstances stated under which it :~ 
a question for the jury whether a railway company is 
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responsible in damages for negligence of its servants, 
or whether plaintiff’s right to recover is barred by con- 
tributory negligence.—Cleaves v. Pigeon Hill, etc. Co., 8. 
J.C. Mass., Jan. 6, 1888; 5 N. Eng. Rep. 507. 

151. NUISANCE—Special Liability. Where one is 
subject to peculiar liability to injury or discomfort from 
noxious gases, and is affected by a degree of that sort 
of influence which would not affect other persons, the 
source from which such gases emanate in such small 
quantities cannot, on account of that single person, be 
held a nuisance.—Price v. Grantz, 8.C. Penn., Jan. 3, 1888; 
11 Atl, Rep. 794. 

152. OFFICE— Officers — Quorum. ——- Where an ap- 
pointment of an officer is made by a body consisting of 
more than two members, a majority of that body con- 
stitutes a quorum, and an appointment by less than a 
quorum is void.—State v. Porter, 8. C. Ind., Jan. 17, 1888; 
14 N. E. Rep. 883. 

153. OFFICE—Removal—Statutes. The charter of 
the city of Sedalia, providing for the removal of officers 
of the city by the mayor, is not repugnant to the Mis- 
souri constitution, and is not repealed by the act of 
April 23, 1877, about removing persons from office.— 
Manker v. Faulhaber, 8. C. Mo., Dec. 19, lek], 6 S. W. 
Rep. 372. 

154. OFFICERS — Vacancy — Statute — Township. 
Construction of Indiana statutes with reference to 
vacancies in the offices of townships. When the auditor 
cannot fill such vacancies.—Cooper v. State, 8. C. Ind., 
Jan. 17, 1888; 14 N. E. Rep. 912. 

155. PARTNERSHIP—Dissolution—Notice. Where a 
partner has withdrawn from a firm, it is sufficient notice 
of that fact to acustomero the firm that he has re- 
ceived two letters from the firm with the printed head- 
ing, “Edward F. Coffin, under firm name of Carr, Brown 
& Co., manufacturers and dealers in horn combs, tips 
and waste, Newburyport, Mass.”—swiftv. Carr, 8. J. C. 
Mass., Jan. 6, 1888; 5 N. Eng. Rep. 512. 

156. PARTNERS HIP—Guaranty.——Circumstances stated 
in which the guaranty of one partner incorporated in 
the articles of partnership that the share of profits of 
another partner should amount to a specified sum, was 
an individual guaranty and not binding on the firm.— 
Appeal of McIntire, 8. C. Penn., Jan. 3, 1888; 11 Atl. Rep. 
784. 

157. PARTNERSHIP—Special—Construction. Terms 
of a special partnership formed for the purpose of 
securing and dividing assets to be obtained from a 
bankrupt estate, construed and explained: Held, that 
the agreement and articles of partnership applied as 
well to secured as to unsecured creditors.—Burgess v. 
Badger, 8. C. Ill., Jan. 19, 1888; 14 N. E. Rep. 850. 

158. PATENTS—Breach-loaders.—tThe first and second 
claims of patent 15,995, to George W. Morse for breach- 
loading fire-arms, are not infringed by the Winchester 
Repeating Arms Company, which operates under the 
Smith & Wesson patents of 1854, and the B. Tyler Henry 
improvements thereon, patented in 1860.—Morse A. M. 
Co. v. Winchester R. A. Co.,U. 8. C. C. (Conn.), July ls, 
1887 ; 33 Fed. Rep. 170. 

159. PLEADING—Amendment—Harmless Error—Appeal. 
It is a harmless error to refuse a defendant the 
privilege of amending his plea so as to enable him to 
plead the statute of limitations, if it appears, upon 
appeal, that he afterwards introduced evidence which 
would have neutralized the plea.—0O’ Neil v. O’ Neil, 8. C. 
Ill., Jan. 19, 1888; 14 N. E. Rep. 844. 

160. PLEADING—Answer—Demurrer. Construction 
of Massachusetts rules of pleading, when an answer 
filed with a demurrer may be withdrawn and the case 
heard upon the demurrer.—Fogg v. Price, 8. J. C. Mass., 
Jan. 5, 1888; 5 N. Eng. Rep. 521. 

161. PLEADING—Ejectment—Adverse Possession. 
Under the general issue in ejectment, the defendant may 
prove adverse possession.— Miller v. Beck, 8. C. Mich., 
Jan. 5, 1888; 35 N. W. Rep. 899. 

162. PLEADINGS—Libel—Charter- party. In an ac- 
tion on a charter-party, a copy thereof should be filed 
































with the libel.—Card v. Hines, U. 8. D. C. (8. Oar.), Dee. 
28, 1887; 33 Fed. Rep. 189. 

163. PLEADING—Practice—Equity. Where a tenant 
filed a bill for partition against his co-tenant and also 
asked to have the title of a third person declared void, 
and upon appeal that title was held valid, and the case 
remanded: AHeld,that the plaintiff might dismiss his 
bill upon payment of costs but not without prejudice.— 
Flaherty v. McCormick, 8. C. Ull., Jan. 19, 1888; 14 N. E. 
Rep. 846. 

164. Pook LAws—Removal of Pauper — Notice. 
Construction of Pennsylvania poor law. Rule as to 
notice to be given to the person proposed to be removed 
as likely to become a charge on the town.— Overseers, etc. 
v. Overseers, etc., 8. C. Penn., Jan. 3, 1888; 11 Atl. Rep. 791. 

165. PooR LAws—Settlement—Removal of Pauper.—— 
Constructions of Massachusetts poor laws with reference 
to settlements of paupers, and the removal of a pauper 
from one town to another.—South Scituate v. Stoughton, 
S.J. C. Mass., Jan. 6, 1888; 5 N. Eng. Rep. 509. 

166. PRACTICE—Affidavits — Bonds. The signature 
of the affiant to an affidavit below the jurat does not 
make it insufficient. The rule, that an attorney shall 
not be a surety in a cause pending in court, is merely 
directory, and a bond so signed is neither void nor 
voidable.—Kohn v. Washer, 8. C. Tex., Nov. 8, 1887; 6 8. 
W. Rep. 551. 

167. PRACTICE—Bill of Exceptions—Adjournment. 
A bill of exceptions presented, allowed, signed and filed 
after the adjournment of the court, is not a part of the 
record.—State v. Smith,8. C. Kan., Jan. 7, 1888; 16 Pac. 
Rep. 254. 

168. PRACTICE— Jury — Memoranda. In a case of 
damages, where the evidence was conflicting as to the 
value of the property injured, the plaintiff's attorney 
was allowed to give the jury a memorandum of the 
highest estimates made by his witnesses, and the same 
privilege was offered to the defendant: Held, harmless 
error.—Harroun v. Chicago, etc. R. Co., 8. C. Mich., Jan. 19, 
1888; 35 N. W. Rep. 914. 

169. PRACTICE—Necessary Parties. A bill for an 
accounting against two executors must be dismissed, 
notwithstanding Rev. Stat. U. 8. § 737, when it appears 
there is another executor, though it is alleged he is a 
citizen of another State and is outside of the jurisdic- 
tion of the court.—Conolly v. Wells, U. 8. C. C. (Wis.), 
Aug. 17, 1887; 33 Fed. Rep. 205. 

17). PRINCIPAL AND AGENT — Authority. It was 
agreed that A should buy cattle and B should pay the 
expenses of keeping them till she next year, when they 
should be sold and the profits divided. A opened a 
bank account in the name of A and B as partners, and 
so checked it out. Subsequently, A gave a note in the 
name of the alleged firm for cattle which never came 
into B’s possession: Held,that A was not authorized to 
sign B’s name to the note.—Buzard v. Jolly, 8. C. Tex., 
Dec. 20, 1887; 68. W. Rep. 422. 

171. PROHIBITION—Writ—Justice of the Peace.——The 
fact that the writ of replevin from a justice of the 
peace is returnable on Sunday, that the title to real es- 
tate is involved, or that the officers are trespassers, is 
no ground for the issue of a writ of prohibition.— Tapia 
v. Martinez, 8. C. N. Mex., January, 1888; 16 Pac. Rep. 272. 

172. PROMISSORY NOTE —Collateral Security—Surety. 
Where a railroad company borrowed money from 
a bank, giving as collateral security the notes of its di- 
rectors, in which notes it was stated that the debt 
should be paid out of the May receipts, 1884, of the com- 
pany, and these receipts were applied otherwise: Held, 
that upon the insolvency of the company, the bank 
could collect the notes of the directors, not being bound 
by the contract between the company and its directors. 
— Wilson v. Old Town Bank, Md. Ct. App., Dec. 16, 1887; 11 
Atl. Rep. 753. 

178. PUBLIC LanDS—Entry—Surrender.——Notes, given 
in consideration that the payee should surrender to the 
government his certificate of homestead entry to en- 
able the defendant to locate the land, are valid.— 
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McCabe v. Caner, 8. C. Mich., Jan. 12, 1888; 35 N. W. Rep. 
901. , . 

174. PUBLIC LANDS—Mexican Grant. The fact that 
juridical possession preceded the approval of the grant 
by the departmental assembly will not defeat a Mexi- 
can grant.—Botiller v. Dominguez, 8. C. Cal., Dec. 29, 1887; 
16 Pac. Rep. 21. 

175. RAILROAD — Crossing — Statute. Under the 
statute law of Indiana, a railroad company, building its 
track across a public highway, must not raise its track 
above the level of the highway; if it does so, and in- 
juries result therefrom, the railroad company is re- 
sponsible in damages.—Zvansville, etc. Co. v. Carvener, 8. 
C. Ind., Dec. 30, 1887; 14 N. E. Rep. 738. 

176. RAILROADS — Killing Stock — Procedure—Appeal. 
In Indiana, a judgment of a justice against a rail- 
road for killing stock may be filed in the circuit court, 
and then becomes a judgment of that court to the pro- 
cess of which the plaintiff thereby becomes entitled. 
From such a judgment an appeal will lie to the su- 
preme court without reference to the amount involved. 
—Chicago, etc. Co. v. Summers, 8. C. Ind., Dec. 29, 1887; 14 
N. E. Rep. 733. 

177. RAILROADS — Taxation — Undivided Profits. 
When a railroad used its undivided profits in 1871 in 
constructing new works it was not liable for the tax 
thereon, under the act of congress of July 14, 1870.— 
Marquette, etc. R. Co. v. United States, U. 8. 8. C., Dee. 9, 
1887; 88. C. Rep. 319. 

178. RECOGNIZANCE—Surety. A surety on a recog- 
nizance for the defandant to appear and abide the ac* 
tion of the court is released when the defendant has 
duly appeared and the court has taken no action, 
though the defendant and the commissioner had 
agreed, without knowledge of the surety, that the case 
should not be sent up till the next term.— United States 
v. Backland, U. 8. C. C..(S. Car.), Dec. 12, 1887; 33 Fed. Rep. 
156. 

179. REMOVAL OF CAUSES —Citizenship. When a 
suit is brought for damages for the killing of a person 
by the falling of a building, against the owner, a non- 
resident, and the tenant thereof a resident, the only 
allegation concerning the latter being that he was the 
tenant, the former may remove the case to the fed- 
eral court.— Nelson v. Hennessey, U. 8. C. C. (Minn.), Dec. 
15, 1887; 33 Fed. Rep. 113. 

180. REMOVAL OF CAUSE — Local Prejudice. The 
existence of local prejudice, for which a non-resident 
defendant under the act of March 3, 1887, can remove a 
cause to the federal court, must be shown to the court 
by oral testimony or by affidavit. The affidavit may be 
filed in the local court, and a certified copy sent to the 
federal court. — Short v. Chicago, etc. R. Co., U.S.C. C. 
(Minn.), Dec. 15, 1887; 33 Fed. Rep. 114. 

181. RIPARIAN RIGHTS—Appropriation of Water.——— 
Appropriation of water for mining and milling in the 
arid region is a vested right, and all subsequently ac- 
quired rights or titles are subject thereto.—Hill v. Lenor- 
mand, 8. C. Ariz., Jan. 12, 1888; 16 Pac Rep. 266. 

182. SUBSCRIPTION — Recital — Nudum Pactum. 
Where, in an action on a contract or bond alleged to 
have been executed as evidence of subscription to a 
university, and the retention of the whole amount of 
such subscription as a loan, all that appears to show a 
contract of subscription as a loan, this does not of it 
self constitute a contract of subscription, nor does it 
estop him from denying any contract of subscription ; 
and, the jury having expressly found that there was no 
subscription or other consideration for the bond, itis a 
mere nudum pactum.— Butler University v. Scoonover, 8. C. 
Ind., Jan, 20, 1888; 14 N. E. Rep. 918. 

188. Tax—Occupations — Constiutionality. A tax 
on all corporations selling sewing machines, by itself 
or by its agents, is constitutional.—Singer etc. Co. v. 
Wright, U. 8. C. C. (Ga.), May 18, 1887; 33 Fed. Rep. 121. 

184. TAXATION—Equity. Equity cannot enjoin the 
































collection of a tax, unless it appear that all legal rights 
have been exhausted.—Cumpbell v. Bashford, 8. C. Ariz., 
Jan. 11, 1888; 16 Pac. Rep. 269. 








185. TAXATION — Warrant—Revival.———A suit cannot 
be maintained to recover taxes collected upon a war- 
rant which had expired, when no legal action was taken 
by the township board to extend the time of collection. 
—Phillips v. New Buffalo, 8. C. Mich., Jan. 19, 1888; 35 N. 
W. Rep. 918. 

186. TELEGRAPH COMPANIES—Statute—Damages.——— 
Under the Indiana statutes, making telegraph com- 
panies responsible for the negligence or mistakes of 
their operators, the person to whom a dispatch is sent 
may recover damages, although no relation of contract 
exists between him and the company.— Western Union, 
etc. Co. v. McKibben, 8. C. Ind., Dec. 27, 1887; 14 N. E. Rep. 
894. 

187. TRESPASS — Trying Tittle —Vendee in Possession 
When a vendor sues for possession and for rents 
in trespass, his vendee being in possession under an 
oral contract of sale, in a case where the rents exceed 
the advance payment, the vendee cannot set up adverse 
title received by him from others till he surrenders pos- 
session.—Casey v. Hanrick, 8. C. Tex., Nov. 4, 1887; 68. W. 
Rep. 405. 

188. TROVER AND CONVERSION — Estoppel —Evidence. 
A defendant in an action of trover is estopped 
from claiming title to the property by the fact that he 
had previously in a sworn statement described the 
property as that of his sun.—Garber v. Doersom, 8. C. 
Penn., Oct. 3, 1887; 11 Atl. Rep. 777. 

189. VENDOR—Lien—Foreclosure—Purchase. Where 
A and B build an hotel on B’s land, with an agreement 
that A may buy B’s interest in the hotel and the land, in 
a suit for specific performance by A, an equitable lien 
for the purchase money existsin favor of B on the 
land, which should be sold to satisfy it, and B should be 
allowed to purchase, and the proceeds should be first 
applied to pay the debt and costs, and the balance 
should go the debtor.—Johnson v. Fowler, 8. C. Mich.. 
Jan. 5, 1888; 35 N. W. Rep. 764. 

190. VENDOR—Vendee—Title — Declarations.— Where 
the bona fides of a transferis in issue, declarations by 
the vendor after he had disposed of half his interest 
and before his disposal of the other half, in disparage- 
ment of his title, his agent being in possession, are ad- 
missible. The vendor and vendee, when testifying, may 
be asked whether by such conveyance he intended to 
hinder or delay his creditors.—Campbell v. Holland, 8. C. 
Neb., Jan. 5, 1888; 35 N.. W. Rep. 871. 

191. VENDOR AND ,VENDEE — Vendor’s Lien —Purchase 
Money. Where the vendee of land assumes as part 
of the price of it to pay off mortgages upon it and upon 
other lands, and fails to do so,the venor may pay off 
such mortgages and enforce the vendor’s lien upon the 
land.—Strohm v. Good, 8. C. Ind., Jan. 19, 1888; 14 N. E. 
Rep. 901. 

192. WATER COMPANIES—Powers—Statute, A com- 
pany authorized by statute to convey water by pipes to 
a city ortown from a particular township, my pur- 
chase water privileges in other townships.— Woodbury 
v. Marblehead, etc. Co.,8. J. C. Mass., Jan. 5, 1888; 5N. Eng. 
Rep. 504. 

198. WATER-COURSES—Nuisances — Abatement. A 
erected a dam, claiming a right to do so, though the 
right belonged to B, which dam caused B’s land to be 
overflowed: Held, that B had a right to abate the dam 
as a nuisance.— Winchell v. Clark, 8. C. Mich., Jan. 5, 1888; 
35 N. W. Rep. 907. 

194. WATER — Lease — Statute. Construction of 
Massachusetts statute relative to ponds and other 
reservoirs of water and leases thereof.—Commonwealth 
v. Eliot, 8. J. C. Mass., Jan. 17, 1888; 5 N. Eng. Rep. 541. 

195. WILL—Construction—Widow. Circumstances 
stated under which a widow, entitled by the will of her 
husband to a support out of the income of the estate, 
and, if necessary, out of the principal, may demand a 
portion of that principal for her support.—McKenzie v. 
Ashley, 8. J. C. Mass., Jan. 7, 1888; 5 N. Eng. Rep. 489. 

196. WILL—Devise — Presumption of Death — Death. 
———Where a will gave a portion of the estate of the 
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testator to alegatee who had not been heard from for 
ten years previous to the death of the testator: Held, 
that the presumption of death of a person who has not 
been heard from in seven years applied, and, under 
general statutes, ch. 92, § 28, the heirs and distributees 
of that legatee were entitled to the share which he 
would have received if he had survived the testator.— 
Stockbridge v. Stockbridge, 8. J.C. Mass., Jan. 6, 1888; 5 N. 
Eng. Rep. 518. 

197. WILL—Dying Without Issue. A testator devised 
land to his son, providing that, if he died without issue 
it should go to testator’s brother for life and then to a 
charitable use. By a later clause it was provided that, 
if the brother should die before the son, then in case of 
the latter’s death without issue before he was of age, it 
should go to the charity, and that these reversions 
should depend on his son’s death before having issue: 
Held, that by the first clause the devise to the son could 
only be defeated in case of his death before his majorit 
and without issue.—Luydam v. Thayer, 8. C. Mo., Jan. Gi 
1888; 6S. W. Rep. 502. 

198. WILL—Limitation—Construction—Rule in Shelley’s 
Case. Where the words of a will are “‘to B for life 
and to his legal heirs after his death, and if he shall die 
without any legal heirs, then, etc.,” the word “heirs” 
is a word of limitation and the case is within the rule in 
Shelley’s case.— Bassett v. Hawk, 8. C. Penn., Jan. 3, 1888; 
11 Atl. Rep. 802. 

199. WILL—Nuncupative— Witnesses. A nuncupa- 
tive will executed before only two competent witnesses 
is invalid. One who does not understand the language 
in which the testator expressed himself and in which 
the will is drawn, is an incompetent witness.— Succession 
of D’ Auterive, 8. C. La., Dec. 19, 1887; 3 South. Rep. 341. 


200. WILL—Vested Interest — Legacies. Where a 
testator directen that for twelve years the income of his 
estate should be paid equally to his nine grandchildren, 
and at the expiration of the twelve years his executor 
should divide the estate equally between such grand- 
children: Held,that each of the grandchildren had a 
vested interest in one-ninth of the estate.—Appeal of 
Reed, 8. C. Penn., Jan. 3, 1888; 11 Atl. Rep. 787. 
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QUERIES AND ANSWERS.* 
QuERY No. 9. 

A placed in B’s warehouse a lot of barreled apples, 
for an indefinite period of storage, under the im- 
pression that B’s warehouse was heated, as usual, 
during the winter months. Upon the receipt given to 
A for such storage by B was printed the following 
clause: “It is agreed by the acceptance hereof that B 
shall not be liable for any loss or damage to all or any 
of the said property arising from, caused by, or con- 
nected with any one of the following-mentioned causes 
or things, to-wit: Fire, ratage, leakage, frost, or the 
perishable nature of the property.” The apples were 
placed in B’s warehouse in November and remuined 
there until February. In the meanwhile, the apples 
were kept in an unheated room, used for ordinary 
heavy storage, when the temperature outside of the 
building for several days was forty degrees below 
zero. A, upon paying the storage charges and re- 
ceiving the apples, discovered them to be badly 
frozen. Under the above notice on the receipt, has A 
an action against B for damages, caused by want of 
ordinary care? Please cite authorities. M. 

Query No. 10. 

In Indiana, where the rule in Shelly’s case is the 
law and where the husband inherits from the wife 
one-third of her real estate in fee after her death, real 
estate was conveyed by deed to A for and during her 
life, and after her death to B, her husband, for and 





said A in fee-simple. A was asecond wife and B had 
children living by his first wife. The grantor was A’s 
father and the conveyance was an advancement to A 
and intended to be for the benefit of her and her issue 
to the total exclusion of B’s children by his first wife. 
The consideration named is the money value of the 
land. A died intestate without attempting to convey. 
At the date of the conveyance A had children living by 
B. What estate was given A by the deed, and what 
interest or estate has B? See Richardson v. Wheat- 
land, 7 Mete. 169. H. 8. 


QUERIES ANSWERED. 
QurEry No. 6 (26 Cent. L. J. 147.) 

_ A, who is unmarried, conveys real esiate to B in 
trust, for the following uses: B to sell such portions 
of the real estate as may seem advantageous to him, 
expending the proceeds in the improvement of the 
residue or in investment for the uses of the trust. 
Out of the income and profits B shall expend such 
sum as he shall deem sufficient for the maintenance 
of A. Upon the death of A the property is to descend 
to his personal representatives. A then marries; B 
subsequently reconveys to A, without consideration, 
all the real estate, thinking to discharge the trust, al- 
though he has acted as trustee for three years. Could 
the wife and children of A, since deceased, thus lose 
“their rights under the trust deed? What rights have 
they under the trust deed? x. Y. 

Answer.—B had a fee in the property by the deed to 
him. 1 Perry on Trusts, §§ 313,315. The statute of 
uses did not pass the equitable fee to A. Idem, § 358; 
4 Kent’s Com., 220. B could not defeat the title of A’s 
personal representatives by his voluntary deed to A. 
Collier v. McBean, 34 Beav. 426. By appropriate pro- 
ceedings the wife and children of A can have the deed 
of B to A declared void, and have the title vested in 
them in accordance with the deed from Ato B. A.S. 
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FEDERAL DEcIsIons. Cases Argued and Determined 
in the Supreme, Circuit and District Courts of the 
United States. Comprising the Opinions of those 
Courts from the Time of their Organization to the 
Present Date, together with Extracts from the 
Opinions of the Court of Claims and the Attorneys- 
General, and the Opinions of General Importance 
of the Territorial Courts. Arranged by William 
G. Myer, Author of an Index to the Supreme 
Court Reports; also Indexes to the Reports of 
Illinois, Ohio, Iowa, Missouri, and Tennessee, a 
Digest of the Texas Reports, and local works on 
Pleading and Practice. Vol. XXII. Landlord and 
Tenant—Mutual Insurance. St. Louis, Mo.: The 
Gilbert Book Company. 1888 

We have before us the twenty-second volume of the 
well-known and standard collection of adjudicated 
cases, ‘‘Federal Decisions.’’ We have so often noticed 
the predecessors of this volume that their is absolutely 
and literally nothing new to say, we have utterly ex- 
hausted our limited stock of terms of commendation, 
and can only add that they have never been more ap- 
propriately applied than to this admirable series. The 
present volume is devoted to subjects of intense prac- 
tical interest recurring continual}y in the course of 
litigation. The volume opens with the subject of land- 
lord and tenant and, of course, contains many cases af- 
fecting that relation, and closes with the subject of 
mutual insurance. As this mode of insurance has of 
late years become very prevalent, the cases reported 
will doubtless prove interesting and valuable. We 
need hardly say that this volume is in all respects in 





during his life, and then to the heirs of the body of + perfect uniformity with the collection. 
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